LEMON GROVE CITY COUNCIL
AGENDA ITEM SUMMARY

tem No. _2 7
Mtg. Date _September 6, 2016 7
Dept. Development Services Department |

ltem Title: [Public Hearing to Consider an Appeal AA1-600-0002 of the Development
Services Director Determination Regarding the Denial of a Request to Install Nine
Bedrooms (Room Addition and Remodel) to an Existing Five Bedroom House
and to Permit the Operation of a Boardinghouse Located at 2545 Crestline Drive
in the Residential Low/Medium Zone. |

Staff Contact:  David De Vries, Development Services Director
Miranda Evans, Assistant Planner |

Recommendation:

1. Conduct the public hearing; and

2. Either adopt a Resolution (Attachment B) upholding the Development Services Director
determination to deny the installation of nine bedrooms and the operation of a
boardinghouse or adopt a Resolution (Attachment C) reversing the decision of the
Development Services Director conditionally approving the nine bedroom room addition

remodel and the operation of a boardinghouse at 2545 Crestline Drive in the Residential
Low/Medium Zone.

ltem Summary:

On June 23, 2016, after reviewing a building permit request to add nine bedrooms to an existing
single-family residential home and after obtaining evidence which showed the rooms of the
addition would be rented separately with meals provided on-site, the Development Services
Director denied the request stating that the land use is a boardinghouse and not compatible with
the General Plan Land Use Designation (Low/Medium Density Residential) or Zoning District
(Residential Low/Medium). The appellant, Mr. Tim Hutchison, filed an Appeal Application and
request for public hearing stating the proposal is not a boardinghouse and referenced documents
attached to the application (Attachment F). A boardinghouse business is prohibited within the
Zoning District and is incompatible with the zone and land use designation. The staff report
outlines Mr. Hutchison’s administrative appeal request in more detail.

Fiscal Impact:

None.
Environmental Review:

X] Not subject to review [] Negative Declaration

X] Exempt, Section 15301 [] Mitigated Negative Declaration

Public Information:

[ ] None [ ] Newsletter article [ ] Tribal Government Consultation Request

X Notice published in local newspaper X Notice to property owners within 500 ft.



Attachments:
. [Staff Report
. |Resolution of Denial
. Resolution of Conditional Approval

A

B

C

D. Letters from City to Appellant

E. First and Last Code Enforcement Citations

F. Appellant Application with Attachments

G. Letter from Appellant’s Attorney

H. Letter from Special Counsel to the City of Lemon Grove
I. Complaint Letter from Neighboring Resident

J. Heartland Fire & Rescue Correction Notice

K. Aerial and Vicinity Map



Attachment A

LEMON GROVE CITY COUNCIL
STAFF REPORT
Item No. 2

Mtg. Date _September 6, 2016

Item Title: [Public Hearing to Consider an Appeal AA1-600-0002 of the Development
Services Director Determination Regarding the Denial of a Request to Install
Nine Bedrooms (Room Addition and Remodel) to an Existing Five Bedroom
House and to Permit the Operation of a Boardinghouse Located at 2545
Crestline Drive in the Residential Low/Medium Zone. |

Staff Contact:  |David De Vries, Development Services Director
Miranda Evans, Assistant Planner

Background]:

On June 4, 2014, the subject property was listed for sale as a “fixer upper” five bedroom/four
bathroom house. County Assessor Residential Building Records confirm the house was built with
permits for a five-bedroom dwelling. The property owner and appellant, City Redevelopment LLC,
purchased the property on October 30, 2014.

On December 14, 2015, the City Code Enforcement Division issued an administrative citation and
warning to the property owner (represented by the appellant) of the subject property for non-
permitted construction at the subject property. Based on inspections, a garage conversion to
habitable living space, an interior remodel, and a room addition occurred on-site without
appropriate building permits obtained. Seventeen new bedrooms were added to the subject
property (22 bedrooms total) since the property’s purchase in 2014. This appeal only addresses
the permit denial for the nine bedrooms requested to be installed.

Since the initial warning, seventeen subsequent administrative citations and fines were issued
with the last citation and fine issued on May 2, 2016. The sum of the total fines issued, excluding
late payment and interest penalties, is $14,800. These civil citations are currently outstanding and
were not appealed. No payments have been made to-date.

On June 6, 2016, a building permit application request to correct the violations was submitted.
The request included an addition and remodel adding nine bedrooms to the existing five bedroom
house and included reconverting the garage, which contains additional bedrooms, back to a
garage.

On June 23, 2016, after department corrections had been issued on the above referenced building
permit application, the Development Services Director issued a zoning violation letter
(Attachment D) to the designer and property owner stating that the subject property is not
compatible with the General Plan Land Use Designation or Zoning District and also that City
Redevelopment LLC’s business at the subject property is a boardinghouse in accordance with
Title 17 of the Lemon Grove Municipal Code. The designer for the building permit plans, Mr.
Abbas Keshavarzi, stated that rooms within the subject property were rented separately. Further
online investigations (e.g., craigslist advertisement) and interviews with the tenants and the
District House Manager, Adriana Valdespino, confirmed that rooms were rented furnished to
individuals through a month-to-month lease. No representative for the property lives on-site; no
supervised care is provided on-site; and no state licenses exist for the subject property. Based on
evidence, it appears that meals are provided on-site. During a site inspection, memorandums
posted at the entrance in the living room of the facility stated two meals (breakfast and dinner)
are provided per day to each resident. Upon inspection of the kitchen, one refrigerator on-site was
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locked and there was no evidence that food for each tenant is allowed to be stored on-site. An
interview with a tenant, Darrell Clark, confirmed that meals were provided on-site and a neighbor
stated food is delivered to the property daily. Also, online advertisements stated two meals are
provided per day.

On July 17, 2016, the Development Services Department informed the property owner of rights
to appeal a decision of the Development Services Director to the City Council (Attachment D).
This was sent to the property owner after acknowledging objections to the zoning violation letter
that were emailed by the appellant on July 13, 2016.

On July 27, 2016, Mr. Tim Hutchison, filed an appeal application stating that the proposed use is
not a boardinghouse and referenced several attachments (Attachment F). Staff has no additional
response to the appellant’s justification except as stated herein.

On August 11, 2016, Heartland Fire and Rescue, in conjunction with City Planning and Code
Enforcement Staff, visited 2545 Crestline Drive for an inspection. Numerous life and fire safety
hazards and violations were identified (Attachment J). A reinspection of the subject property will
occur on or after September 11, 2016.

On August 25, 2016, the City received a letter from Jason Turner, an attorney retained to
represent the appellant, with regard to legal arguments lodged against the permit denial and in
support of the appeal (Attachment G).

On August 29, 2016, the City received a complaint letter from a neighboring resident (Attachment
.

On August 31, 2016, Special Counsel to the City of Lemon Grove, Chance Hawkins, prepared a
written response to the appellant’s attorney on behalf of the City (Attachment H).

Discussion:

The purpose of this appeal is to determine whether or not a boardinghouse business, consisting
of 14 bedrooms rented separated with meals provided on-site should be allowed within the
Residential Low/Medium Zoning District and whether the proposed land use is compatible with
the Low/Medium Density Residential Land Use Designation which is principally designated for
single-family detached housing.

The process for land use decisions begins with the General Plan. The General Plan Land Use
Designation for this property is Low/Medium Density Residential which primarily allows for
detached houses and accessory dwelling units, day cares, open space, public facilities, and home
businesses which are compatible with the surrounding neighborhood.

The corresponding zones are established to prevent conflicting land uses from being located next
to each other or within the vicinity, specifically: to promote, protect and preserve the public health,
safety, peace, comfort and general welfare. The subject property is located in the Residential
Low/Medium Zone which permits and conditionally permits single-family dwellings, accessory
rental dwelling units, senior citizen housing, daycares, residential care facilities, parks,
playgrounds, churches, schools, and public service and utility structures and facilities.

The Development Services Director determined the appellant’s request is not compatible with the
property’s land use designation and zoning district. The surrounding land uses are almost entirely
detached single-family dwellings consisting of five bedrooms or less. A 2,300 sq. ft. house with
14 bedrooms being rented individually is not compatible with the character of a single-family
residential neighborhood.

Also, both Heartland Fire and Rescue and the County Sheriff's Department have had numerous
calls for service for the subject property within the last year (approximately 48 and 87
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respectively). Staff has received complaints from neighbors about tenants at the subject property
trespassing on the neighbors’ properties and asking for help. The property owner has a history of
construction without permits, therefore creating safety concerns on-site. The land use has
negatively affected the integrity of the neighborhood and the public health, safety, peace, comfort
and general welfare.

The Municipal Code further defines a dwelling and boardinghouse as follows:

“‘Dwelling” means a building, or portion thereof, designed for or occupied
exclusively for residential purposes, but not including hotels, motels, or
boardinghouses.

“Boardinghouse” means a dwelling or part thereof (not residential care facilities),
where lodging with or without meals is provided for compensation. The
boardinghouse shall have no more than five guest rooms (without separate
cooking facilities), nor accommodate more than ten persons total. Lodging shall
be provided for a time period of more than thirty days.

Based on evidence provided by the applicant, research online, site inspections, and conversations
with the appellant and site manager, the appellant intends to rent, and is currently renting the
rooms individually with no supervised care with two meals a day provided to the tenants. The
Director’s determination is that the proposed land use is most consistent with the definition of a
boardinghouse because lodging is provided for compensation and meals are provided on-site.
The proposed land use is not a residential care facility because 24-hour supervision is not
provided on-site. The definition of dwelling exempts boardinghouses and therefore cannot be
permitted in the zoning district the subject property is located in.

The Municipal Code is constructed as a restrictive code and it identifies only the uses that are
allowed by right or by discretionary permit. Where the Municipal Code is silent or a particular use
does not meet the functional and/or operational characteristics of an identified allowable use, that
use is prohibited. Here, the appellant’s business of renting units to 14 separate residents in what
was originally a five-bedroom single-family home is not listed as a permitted use.

Should the City Council find that the appellant’s use of the property is not compatible with the
zoning district and that the site is being used as a boardinghouse, the City Council may uphold
the decision of the Development Services Director, further denying the land use request and
related building permit request (Attachment B). Should the City Council find that the appellant’s
use of the property is compatible with the zoning district and that the site is not being used as a
boardinghouse and is a single-family dwelling, per the appellants’ request, then the City Council
may reverse the decision of the Development Services Director and approve the land use and
related building permit request (Attachment C).

If the City Council denies the appeal and upholds the Director’s denial of the permit application,
then the property would be required to be vacated and permits to demolish the unpermitted room
additions and garage conversion would be required. Outstanding code enforcement fees with late
payment and interest penalties would be required to be paid. The appellant will be allowed 90
days from the date of denial to vacate the subject property and correct the unpermitted
construction prior to further code enforcement action commencing.

If the City Council upholds the appeal and reverses the Director’s denial, then the appellant bears
the burden of proof to provide appropriate evidence to overturn the Director’'s determination. The
building permit request for an additional nine bedrooms would be allowed to be permitted based
on a determination by the City Council that the appellant’s building permit request maintains the
property as a single-family dwelling (as requested by the appellant) and the operation of rooms
rented separately with meals provided on-site would be allowed to continue with a finding that the
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proposed use does not impact the public health, safety, peace, comfort and general welfare.
Outstanding code enforcement fees with late payment and interest penalties would be required
to be paid. The appellant will be allowed 90 days from the date of approval to obtain final building
permits for the nine bedroom addition on the subject property prior to further code enforcement
action commencing.

Additionally, there could be further enforcement based on Building and Fire Code violations
resulting from the unpermitted construction. Heartland Fire & Rescue inspected the property on
August 11, 2016 (Attachment J). The facility has inadequate fire suppression systems which is
a serious public safety concern. |

Public Information:

The Notice of Public Hearing for this item was published in the August 25, 2016 edition of the
East County Californian and mailed to all property owners within 500 feet of the subject property.

The City received one written letter in response to the Notice of Public Hearing. Staff will provide
the City Council at the time of the public hearing with any additional written comments that may
come in past the distribution of the staff report.

Conclusion:

Staff recommends that the City Council conduct a public hearing and either adopt a Resolution
(Attachment B) upholding the Development Services Director determination to deny the
installation of a nine bedroom addition and the operation of a boardinghouse or adopt a Resolution
(Attachment C) reversing the decision of the Development Services Director conditionally
approving the nine bedroom addition and the operation of the proposed land use located at 2545
Crestline Drive in the Residential Low/Medium Zone. |
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RESOLUTIONNO.| |

RESOLUTION OF THE CITY COUNCIL OF THE [CITY OF LEMON GROVE UPHOLDING THE
DECISION OF THE DEVELOPMENT SERVICES DIRECTOR DENYING THE REQUEST TO
INSTALL NINE BEDROOMS (ROOM ADDITION AND REMODEL) TO AN EXISTING FIVE
BEDROOM HOUSE AND TO PERMIT THE OPERATION OF A BOARDINGHOUSE AT 2545
CRESTLINE DRIVE, LEMON GROVE, CALIFORNIA |

WHEREAS, on June 4, 2014, the subject property was listed for sale as a five bedroom/
four bathroom house. County Assessor Residential Building Records construction records
confirm the house was built with permits for a five-bedroom dwelling; and

WHEREAS, the property owner, City Redevelopment LLC, purchased the property on
October 30, 2014; and

WHEREAS, on December 14, 2015, the City Code Enforcement Division issued an
administrative citation and warning to the property owner of the subject property for non-
permitted construction at the subject property. Based on inspections, a garage conversion to
habitable living space, an interior remodel, and a room addition occurred on-site without
appropriate building permits obtained. Seventeen new bedrooms were added to the subject
property (22 bedrooms total). Seventeen subsequent administrative citations and fines were
issued with the last citation and fine issued on May 2, 2016. The sum of the total fines issued,
excluding late payment and interest penalties, is $14,800. These civil citations are currently
outstanding and were not appealed. No payments have been made to-date; and

WHEREAS, On June 6, 2016, a building permit application request to correct the
violations was submitted. The request included an addition and remodel adding nine
bedrooms to the existing five bedroom house and included reconverting the garage back to a
garage; and

WHEREAS, on June 23, 2016, after department corrections had been issued on the above
referenced building permit application, the Development Services Director issued a zoning
violation letter to the property owner stating that the subject property is not compatible with
the General Plan Land Use Designation or Zoning District and is recognized as a
boardinghouse in accordance with Title 17 of the Lemon Grove Municipal Code. The designer
for the building permit plans, Mr. Abbas Keshavarzi, stated that rooms within the subject
property were rented separately. Further online investigations (e.g., craiglist advertisement)
and interviews with the tenants and the District House Manager, Adriana Valdespino,
confirmed that rooms were rented furnished to individuals through a month-to-month lease.
No representative for the property lives on-site; no supervised care is provided on-site; and
no state licenses exist for the subject property. Evidence appears to indicate that meals are
provided on-site. During a site inspection, memorandums posted at the entrance in the living
room of the facility on the wall encased in plastic in the living room stated two meals (breakfast
and dinner) are provided per day to each resident. Upon inspection of the kitchen, one
refrigerator on-site was locked and there was no evidence that food for each tenant is allowed
to be stored on-site. An interview with a tenant, Darrell Clark, confirmed that meals were
provided on-site and a neighbor stated food is delivered to the property daily. Also, online
advertisements stated two meals are provided per day; and

WHEREAS, on July 17, 2016, the Development Services Department informed the
property owner of rights to appeal a decision of the Development Services Director to the City
Council; and

WHEREAS, on July 27, 2016, Mr. Tim Hutchison, on behalf of City Redevelopment LLC,
filed an appeal application (AA1-600-0002) stating that the proposed use is not a
boardinghouse and referenced several attachments; and

-7-
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WHEREAS, a boardinghouse is defined as a dwelling or part thereof (not residential care
facilities), where lodging with or without meals is provided for compensation.
The boardinghouse shall have no more than five guest rooms (without separate cooking
facilities), nor accommodate more than ten persons total. Lodging shall be provided for a time
period of more than thirty days; and

WHEREAS, the City Council duly noticed and held a public hearing on September 6, 2016

to consider the appeal of the Development Services Director determination; and

WHEREAS, the City Council determines that the appellant’s request is not compatible

with the land use designation and zoning district because of the following reasons:

1) A 14-bedroom rental business is not a permitted use within the Residential
Low/Medium Zone of the City;

2) This land use is not in character with the nature of the residential neighborhood and
has negatively affected its integrity. The surrounding land uses are almost entirely detached
single-family dwellings consisting of five bedrooms or less;

3) The request to install nine additional bedrooms to a 5-bedroom 2,300 square foot house
with five foot setbacks between neighboring properties is not in character with the nature of
the residential neighborhood;

4) The request to install nine bedrooms qualifies the property as a boardinghouse under
the Lemon Grove Municipal Code and therefore the use is prohibited in Residential
Low/Medium Zone of the City;

5) Appellant’s use of the property has negatively affected, and continues to affect, the
public health, safety, peace, comfort and general welfare of the character of the residential
neighborhood and its residents because: a) Heartland Fire and Rescue and the County
Sheriff's Department have had excessive calls for service for the subject property within the
last year (approximately 48 and 87 respectively); and b) The City has received complaints from
neighbors about tenants at the subject property trespassing on the neighbors properties,
disturbing their peace and quiet and coming to them to ask for help because none was provided
at the property; and

6) Appellant’s significant construction without any building, fire or safety inspections by
the City creates safety concerns for the property and the residents on-site; and

WHEREAS, the appeal of this determination is not a project and is not subject to the

environmental review requirements of the California Environmental Quality Act (CEQA); and

WHEREAS, Appellant City Redevelopment LLC and its attorney appeared at the

September 6, 2016 public hearing to advocate their appeal; and

WHEREAS, concerned residents in the neighborhood appeared at the hearing and

expressed their concerns about the property and how it has negatively affected the nature of the
neighborhood and created concerns for public safety; and |

INOW, THEREFORE, INCORPORATING THE ABOVE STATEMENTS HEREIN, BE IT

RESOLVED that the City Council of the City of Lemon Grove hereby:

1. Denies City Redevelopment LLC’s Administrative Appeal AA1-600-0002 based on the
above-findings; and

2. Upholds the Development Services Director’s June 23, 2016 permit denial letter
denying the installation of a nine bedroom addition and the operation of a
boardinghouse at 2545 Crestline Drive, Lemon Grove, CA. |

1111
1111
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RESOLUTIONNO.| |

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LEMON GROVE REVERSING THE
DECISION OF THE DEVELOPMENT SERVICES DIRECTOR CONDITIONALLY APPROVING
THE REQUEST TO INSTALL NINE BEDROOMS (ROOM ADDITION AND REMODEL) TO AN
EXISTING FIVE BEDROOM HOUSE AND TO PERMIT THE OPERATION OF ROOMS
RENTED SEPERATELY WITH MEALS PROVIDED ON-SITE AT 2545 CRESTLINE DRIVE,
LEMON GROVE, CALIFORNIA |

WHEREAS, on June 4, 2014, the subject property was listed for sale as a five bedroom/
four bathroom house. County Assessor Residential Building Records construction records
confirm the house was built with permits for a five-bedroom dwelling; and

WHEREAS, the property owner, City Redevelopment LLC, purchased the property on
October 30, 2014; and

WHEREAS, on December 14, 2015, the City Code Enforcement Division issued an
administrative citation and warning to the property owner of the subject property for non-
permitted construction at the subject property. Based on inspections, a garage conversion to
habitable living space, an interior remodel, and a room addition occurred on-site without
appropriate building permits obtained. Seventeen new bedrooms were added to the subject
property (22 bedrooms total). Seventeen subsequent administrative citations and fines were
issued with the last citation and fine issued on May 2, 2016. The sum of the total fines issued,
excluding late payment and interest penalties, is $14,800. These civil citations are currently
outstanding and were not appealed. No payments have been made to-date; and

WHEREAS, On June 6, 2016, a building permit application request to correct the
violations was submitted. The request included an addition and remodel adding nine
bedrooms to the existing five bedroom house and included reconverting the garage back to a
garage; and

WHEREAS, on June 23, 2016, after department corrections had been issued on the above
referenced building permit application, the Development Services Director issued a zoning
violation letter to the property owner stating that the subject property is not compatible with
the General Plan Land Use Designation or Zoning District and is recognized as a
boardinghouse in accordance with Title 17 of the Lemon Grove Municipal Code; and

WHEREAS, on July 17, 2016, the Development Services Department informed the
property owner of rights to appeal a decision of the Development Services Director to the City
Council; and

WHEREAS, on July 27, 2016, Mr. Tim Hutchison, on behalf of City Redevelopment LLC,
filed an appeal application (AA1-600-0002) stating that the proposed use is nhot a
boardinghouse and referenced several attachments; and

WHEREAS, the City Council duly noticed and held a public hearing on September 6, 2016
to consider the appeal of the Development Services Director determination; and

WHEREAS, the City Council finds that the operation of rooms rented separately with or
without meals provided on-site is consistent with the operation and definition of a single-family
dwelling and is a permitted use within the Residential Low/Medium Zone of the City and the more
than five bedrooms within a single-family dwelling is permissible; and

WHEREAS, the City Council determines that the appellant’s request is compatible with
the land use designation and zoning district and that the land use does not negatively affect the
integrity of the neighborhood and the public health, safety, peace, comfort and general welfare;
and

-9-
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WHEREAS, the project is found to be categorically exempt from the California
Environmental Quality Act (CEQA) in accordance with CEQA Guidelines Section 15301; and |

INOW, THEREFORE, INCORPORATING THE ABOVE STATEMENTS HEREIN, BE IT
RESOLVED that the City Council of the City of Lemon Grove hereby:

1. Reverses the determination of the Development Services Director and conditionally
approves a fourteen bedroom house with rooms rented separately and meals provided
on-site at 2545 Crestline Drive, Lemon Grove, CA. The appellant shall comply with the
following conditions of approval:

a. Within 90 days, building permits shall be finaled for all non-permitted construction
on-site. A two-car garage is required to be retained.

b. Outstanding code enforcement fees with late payment and interest penalties shall
be paid prior to building permit issuance. |

Iy
Iy

-10-
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CITY OF LEMON GROVE ___ Beclimaeonrarn

Development Services Department

June 23, 2016

City Redevelopment LLC
10606 Camino Ruiz #8130
San Diego, CA 92126-3263

SUBJECT: 2545 Crestline Drive, Project Number B16-000-0344

To Whom It May Caoncern:

After a review of the proposed project at 2545 Crestline Drive, the Development Services Director
has determined that the subject property is not compatible with the General Plan Land Use
Designation or Zoning District and is recognized as a boardinghouse in accordance with Title 17 of
the Lemon Grove Municipal Code.

The subject property has five legal bedrooms according to County Assessor Building and
Construction Records. The proposed addition includes nine unpermitted bedrooms, resulting in a
verified total of 14 bedrooms. According to Mr. Abbas Keshavarzi, upon submittal on June 6, 2018,
he stated that the rooms are being rented out and additional evidence on these rooms being rented

has been obtained online.

Please revise your plans to reflect the approved conditions on site (5 bedrooms or less). Please
disregard previous comments provided as appropriate. The addition may be demolished or permitted
as a family room or other area compatible with the residential character and requirements of the
Residential Low/Medium Zoning District. If the addition is demolished, then the City will issue a
refund of your plan check fee (up to 80%). Failure to cooperate with this directive in a timely manner
will result in additional code enforcement actions.

Additionally, there is a history of code enforcement violations with the subject property. To date,
there is an outstanding balance of $14,800 for the following viclations:

e Violation of the 2013 CA Building Code Chapter 1, Section 5: Permits (non-permitted
construction); and

e Uniform Administrative Code Chapter 3, Permits and Inspections (non-permitted
construction).

Please remit payment to the City within 30-days to avoid collections.

Sincerely,

r

ifanda Evans
Assistant Planner

CC: David De Vries, Development Services Director
Chris Jensen, Fire Marshall
Paolo Romero, Code Enforcement Officer
Kurt Culver, Esgil Building Official
Abbas Keshavarzi, Project Designer

3232 Main Street Lemon Grove California 91945-1705

619.825.3805 FAX: 619.825.3818 www.ci.lemon-grove.ca.us

-11-
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CITY OF LEMON GROV_E “Best Climate On Barth”

Development Services Department

July 17, 2016

City Redevelopment LLC
10606 Camino Ruiz #8130
San Diego, CA 92126-3263

SUBJECT: 2545 Crestline Drive, Project Number B16-000-0344
To Whom It May Concern:

Based on the email correspondence received on July 13, 2016, it is our understanding that you
object to the Development Services Director's determination. This decision may be appealed. If you
wish to move forward, your official written appeal must be submitted within 10-days from the date of
this letter. A copy of the administrative appeal form is attached and a $75 application fee will be
required.

Please be aware the information contained within the previous letter dated June 23, 2016 is still
applicable to the subject property, related permits and code enforcement action. You may contact
me at 619-825-3813 with any questions and to schedule the submittal of your appeal.

Sincerely,

157 —~

Miranda Evans
Assistant Planner

CC: David De Vries, Development Services Director

Paolo Roemero, Code Enforcement Officer
Abbas Keshavarzi, Project Designer

3232 Main Street Lemon Grove California 91945-1705

619.825.3805 FAX: 619.825.3818 www.ci.lemon-grove.ca.us
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CITY OF LEMON GROVE
ADMINISTRATIVE CITATION

A) TYPE OF VIOLATION

5
Circle One: (‘W/mnd 1% Citation 2" Gitation 3" Citation 4" Citation

- $100 $200 $500 $1,000
Paymentof§_ [ is due no later than ___| Y@ € om !‘-M ] i", lolJ to the City of Lemon Grove.

The City accepts' cash, check or credit card.

If the violation is not corrected by the date specified therein and/or payment is not received by the date
above, the next level of citation may be issued, other enforcement actions may occur, and penalties may be
assessed (25% and interest at the rate of 10% per annum). Payment of fine does not excuse or discharge
the failure to correct violation identified below.

B) RESPONSIBLE PARTY INFORMATION

V1 f J

Person(s) Cited: 1) (. Nefde Velsomens [ { 2
Circle One: ejé}ﬁpe@ Own"er, Tenant Business Owner Other

WY ’ . v A pirn 7 P o f L 2y
Mailing Address: 1) 10606 € cop.ro ;\ iz = -ﬂ}f,‘«u Len [Meso i 1 U/t 73 g

v,
2)
Business Name (if applicable):
C) VIOLATION(S) INFORMATION
\ . ] LW, .
Date (Violation Observed): j_h’»'.;’ ember 4 L 20 Time (Violation Observed):
~ -4/ ~ - . ) = e - = A o
Location of Violation: __ 2 S 4.0 /" vocfline Vi yw NAD- €82 o l-dn
(Street Address) (APN)

Violation(s) Observed (Code Section and Description):

- ¥ - i P
Y E oA - - g d / 7 v ’
£ )13 [ A Bold e { n,'.-!! d Lap ey _l ‘f’ Lin - ey ?jr'

7

D) CORRECTION{S) REQUIRED TO BE COMPLETED By: ()7 .”. perpits for Fhe
A=y Med copdryeltion al 284§ Cpefiline Pyive by
[ Jo ¢ r{ n Dov ‘f 2004
. — *
E) SERVICING CITATION INFORMATION
Enfc;rcmg thcpr Name Phone No Slgnature Date
i’ !1 ( f’ ; ll ‘f (_ .(‘:f":{/__- :J,,_,' d f Vo J’,,} ] II ':’Ef ﬂi( W‘J‘
Citation Served (circle one); In Person ( By MaM / Posted on Property

This citation may be appealed within thirty (30) days from date of correction identified in Section D. To request an
appeal, a Request an Appeal Hearing form {available at City Hall or on the City website www.lemongrove.ca.gov))
should be completed and returned to City Hall. In the event a Hardship Waiver is requested, the Request for an
Appeal Hearing and Hardship Waiver forms are required within fifteen (15) days from the correction date identified
in Section D.

WHITE-ORIGINAL CITATION CARD-OWNER
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CITY OF LEMON GROVE
ADMINISTRATIVE CITATION

I
A) TYPE OF VIOLATION
Circle One: Warning 1% Citation 2" Citation 3" Citation 4" Citali
$100 $200 $500 @@5
Payment of § , (000 _is due no later than T)‘un_ﬂ' 2, 20 lé) ____ tothe City of Leman Grove.

The City accepts cash, check or credit card.

If the violation is not corrected by the date specified therein and/or payment is not received by the date
above, the next level of citation may be issued, other enforcement actions may occur, and penalties may be
assessed (25% and interest at the rate of 10% per annum). Payment of fine does not excuse or discharge
the failure to correct violation identified below.

B) RESPONSIBLE PARTY INFORMATION

Person(s) Cited: 1)_{ ;;'j ¢ /¢ ;Z[h&ﬂLAL(/ 2) _

Circle One: Tenant Business Owner Other

Mailing Address: 1)_/ﬂ_é;_0_b C/amr'nn Run'L ’;FFJ?ISD \rnm Dn'a_? 0y CAI 9212 9"32&
2 S _

Business Name (if applicable):

C) VIOLATION(S) INFORMATION

Date (Violation Observed): lay 2 D Ofé_ Time (Violation Observed): .

Location of Violation: __ 2. % /C vegtline. Drive 4E0-£73-D1-00

(Street Address) (APN)

Violation(s) Observed (Code Section and Description):

M&AML%_C&MCL pﬁpi_\fm, o 4= Per’m;‘?f'r

‘Uq."ﬁmm AJm;'m\ﬂl}*n_?‘T‘v& (/-95{19 %',M;r 3- P&rm;‘ﬁr ﬂna{ I,q\r'{ﬁw{fnnu'

D) CORHECTION(? REQUIRED TOjE COMPLETED BY: ULIﬁfh perm ,“/’m 7{);4 7%@

ﬂnh—lmrm;"}fw Cong raction {“L QL?JM)A&JLLM&MMM

E) SERVICING CITATION INFORMATION
Enforcing Officer Name Phone No. /ignatur Date
Y s r&'*

Jaolo Romery [_@H\ EXI-240) J-2-1h

A4
Citation Served (circle one): In Person @ @

This citation may be appealed within thirty (30) days from date of carrection identified in Section D. To request an
appeal, a Request an Appeal Hearing form (available at City Hall or on the City website www.lemongrove.ca.gov))
should be completed and returned to City Hall. In the event a Hardship Waiver is requested, the Request for an
Appeal Hearing and Hardship Waiver forms are required within fifteen (15) days from the correction date identitied
in Section D,

WHITE-ORIGINAL CITATION CARD-OWNER
B el bl —
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APPEAL APPLICATION &
REQUEST FOR PUBLIC HEARING

Communlty Development Departmentl Plannlng Dwusuon
3232 Main Street, Lemon Grove, CA 91945
Phone: 619-825-3805  Fax: 619-825-3818
www.cl.lemon-grove.ca.us

APPLICANT: Ciy evelopment, 21 PHONE:(¢4) 635 -9649 x 145
ADDRESS. 2645 cefline Or FAX: (e 24537 34
Leman Grrpe, c B 91955 EMAIL. 7jm@ ci'tyreded .com

CASE/PROJECT NUMBER: 0§ 1(,-000 - 054 44

DECISION /CONDITIONS OF APPROVAL BEING APPEALED (INCLUDE CONDITION ITEM NUMBERS)

2645 Creptling Ir. o rol o Boarding Hovse as betna accvsed by 7 ity ok
Dlan A}

2ol adTa ¥ fo A deyo TN . raian d Db > . ANV M e |4 27 /7 CMal 43

AhA allnche
A JeCmYtR Yalal
| JUAZ Gy LOl\e AL MANY OV (O ¢ (dabe A iy,
we e Deeh 18 coofertion. The exthive Tine a5 SheA w Gpre.LGc_ ora»/.fs * oflched ealls,
SPECIFIC REASON(S) FOR APPEAL OR REQUEST FOR PUBL!C HEARING
\i e [} ache
anly worlk The code violation oSLicel arigim)
R iariivn_Hovee® 7o clowid s wee ate st o Sland
2o U A L AL O 22 q Al o ¥V
e aVE. Tie 1) A_swherls {Rava\h, ara
nzé?;jmé by The eity.
A#Ach additional sheets if necessary.
¢ A 7/21/16
l Appli@ Signature Date ¢
TO BE COMPLETED BY PLANNING STAFF '
FILE #(s):
DATE:
FEES: RECE!PT #: iy Ui
v w92 722018
COMMENTS and/or CONDITIONS: A T
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10606 Camino Ruiz, Suite #8130 - San Diego, CA 92126
- [I EVELOPMENT p: 858-635-5549 x213, f: 858-345-3734

e: info@cityredev.com, www.cityredev.com

Investments

August 30, 2016

City Council

- City of Lemon Grove

(Sent via Email)

Subject: Appeal of Development Service Directors Decision 2545 Crestline Dr, Lemon Grove, CA
91945

Dear City Council:

In addition to Mr. Jason Turner's letter, all email correspondence with facts, email attachments
of Independent Living, email attachments of CA Supreme Court Case rulings, we would just like

to say a few other things that are important to us, the residents, and the City of Lemon Grove
as a whole: ’

Our projects, as with any City are a win/win for the City and its residents:

*We provide affordable housing (a must in CA).

*No taxpayer subsidies or local government subsidies.

*Take people off the streets from being homeless.

*Invest tens of thousands {even hundreds of thousands) into the residence making it the nicest
on the block using local retailers such as Home Depot that pay sales tax to the City.

*Use local workers that reside in the city that creates work for them.

*Pay our dues to the City through permits when much of the neighborhood has illegal additions
and converted garages.

*Help people in need that no one can disagree with.

Taking people off of the streets and avoiding people being homeless is a good thing. A block
from the City offices near the trolley we have noticed there is an epidemic of homeless and
disabled people, several city workers have told us in confidence that they won't even leave
work that way because of fear. Residences like our help to correct this problem.

At this point we feel we are being unfairly targeted from within the City and the Development
Services Department for doing nothing but a good thing? This is clear by the limited responses,
different reasons given from within the City Development Services, and what we feel as no one
even thoroughly reading our emailed responses. There are many Independent Living's located
within the City of Lemon Grove and | don't believe anyone can deny this who works for the City
of Lemon Grove. We pride ourselves on being one of the better Independent Livings, which is
another reason we have been so cooperative with the City in the permitting process requested
by code enforcement originally. ‘



Attachment F

10606 Camino Ruiz, Suite #8130 - San Diego, CA 92126
p: 858-635-5549 x213, f: 858-345-3734
e: info@cityredev.com, www.cityredev.com

. '
City. - DEVELOPMENT

Investments

Most other Cities within the County of San Diego are very happy with the work we have done
and we have never had an issue go this far to City Council after all of the information and facts
provided. Most would believe that this is a good thing for each and every City which is why the
county of San Diego promotes it through County funded "Community Health Improvement
Partners."

We hope that we can all learn from this process as it has been very time-consuming, stressful,
and expensive for all parties involved. Hopefully in the future it can be avoided completely
from the Development Services Department.

Again, thank you for your time and consideration and we look forward to being a good neighbor
of the City of Lemon Grove and helping the less fortunate.

Sincerely,

City redevelopment, LLC

-17-
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City Re-Development Mail - Re: Fw: RE: 2545 Crestline Drive -Boarding House vs Inde... Page 1 of 21

/
Em" - DEyELOPMENT Tim H <tim@cityredev.com>
ingizrs

Re: Fw: RE: 2545 Crestline Drive -Boarding House vs Independent Living

Tim H <tim@cityredev.com> Tue, Aug 30, 2016 at 3:21 PM
Draft To: David DeVries <ddevries@lemongrove.ca.gov>
Cc: Miranda Evans <mevans@lemongrove.ca.gov>, "jturner@jturnerlawgroup.com"

<jturner@jturnerlawgroup.com:>, "sharon.rapport@csh.org" <sharon.rapport@csh.org>, Lydia Romero
<lromero@lemongrove.ca.gov>

Thanks David for your response. Again | appreciate that you "understand our arguments” against the
denial, and | understand if you cant at this point, but would really like responses to the detailed emails we
send you, as it seams as if no one is thoroughly reading them? If now that an "appeal” is started you can
not comment then that's fine, but would fike to know and understand this? | also find it very peculiar that
this decision is not changed before an appeal based on the attorneys letter to you dated August 25th,
2018, it seams to us that it is pretty clear that this decision by the Development Service Director is not
legally defensible in the court of law based on specific facts the attorney points out? Again if there is no

stopping the appeal and the decision at this point, | guess we understand, but would like to know this is the
case?

Items we would like to be included in the appeal on our behalf:
#1: Our attorney letter from J. Turner Law Group, APC sent to you on 8725/16 and attached to this emsail.

#2: Ali other attachments in this email describing Independent Living and being used as references in our
emails, legal case City of Santa Barbara vs Adamson and study, etc.

#3: All email correspondence between us and the City, attached previously with new items added to this
email. '

#4. Our written statement to the City Council in addition to everything else that has been provided,
attached below.

Again, we are saddened by the fact that we are not able to review the staff report that will be provided by
your staff to city counsel on Thursday September 1st PRIOR to the city council reviewing it. Being its our
appeal of the Development Service Directors decision, | would hope that we would be able to see what is
being prepared prior to it being handed to the ultimate decision makers.

Thanks for your cooperation and as stated before we intend on being a good resident of the City of Lemon
Grove obfaining any permits for anything not permitted previously and helping the less fortunate with
affordable housing. :

Tim
City Redevelopment, LLC
858-635-5549 x143

On Fri, Aug 26, 2016 at 8:21 AM, David DeVries <ddevries@lemongrove.ca.gov> wrote:

" Mr. Hutchison, since you have requested an appeal of the Development Services Director's June 23,
2016 decision to deny your submitted plans the parties responsible for hearing your matter are the City
Councilmembers in a public hearing.
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I need to know if you would like us to include additional items in the staff report. Right now | have your
completed appeal application with the items that were attached to that email with the completed

- appeal application. If there are any emails or other items you would like me to include on your behalf,

- please let me know. You can also prepare your own written statement that we can provide ta City
Council before your appeal hearing as well. :

- We understand your arguments against the denial but they should be directed towards City Council at
: and during the September 6th hearing through the public hearing appeal process.

i Thank you for your attention to this matter.

Thanks,

David B. De Vries, AICP

. Development Services Director

. City of Lemon Grove

: Development Services Department

l 3232 Main St.

- Lemon Grove, CA 91945

. (619) 825-3812 phone

 (619) 825-3818 fax
ddevries@lemongrove.ca.gov

Www.lemongrove.ca.gov

~ From: Tim M [mailto:tim@cityredev.com]
Sent: Thursday, August 25, 2016 1:56 PM
- To: David DeVries <ddevries@lemongrove.ca.gov>; Lydia Romero <lromero@lemongrove.ca.gov>
. Ce: Paolo Romero <promero@lemongrove.ca.gov>; Miranda Evans
: <mevans@lemongrove, ca.gov>; Patti Peterson <ppeterson@lemongrove.ca.gov>;
- jturner@jturnerlawgroup.com; Marjie Cappiello <mcappiello@lemongrove.ca.gov>;
: sharon.rapport@csh.org
i Subject: Re: Fw: RE: 2545 Crestline Drive -Boarding House vs Independent Living

" David & Lydia,
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City Re-Development Mail - Re: Fw: RE: 2545 Crestline Drive -Boarding House vs Inde... Page 3 of 21

Being that Development Services Director has not changed his findings of our home on 2545 Crestline

. Dr as a Boarding House and it does not seem like anyone from the City of Lemon Grove is thoroughly
reviewing the attachments on the emails sent, | would like to point out some basic facts below that
hopefully the City Attorney can review and possibly come to a different conclusion. We don't feel this
even needs to go any further and we wish to cooperate in full with the city's building codes and permit
anything not permitted or in compliance. Our hands are tied though until this decision is overturned
placing limitations on what we can permit.

: Lemon Grove Municipal Code:
¢ 17.08.030 Definitions.

. “Boardinghouse” means a dwelling or part thereof (not residential care facilities), where
lodging with or without meals is provided for compensation. The boardinghouse shall have no

. more than five guest rooms (without separate cooking facilities), nor accommodate more than
ten persons total. Lodging shall be provided for a time period of more than thirty days.

LA by Community Health Improvement Partners (funded by the County of San Diego):

1. Definition of Family:
Why independent living homes may locate in residential zones in California;

" In 2 1980 California Supreme Court decision, Cify of Santa Barbara v. Adamson, the court ruled, based on privacy rights,
that definitions of "family" for purposes of zoning cannot distinguish between related and umelatcd individuals.

meeiore, JOCAl gOVernments cannot limit the
number of unrelated adults that ma I3‘ires1 e
together functioning as a family if they do not
' hmlt the numbef 0 l'elated pel'SOIlS However, several local

© goveraments still attempt to use or enforce an illegal definition of family.

By limiting our home at 2545 Crestline Dr to 5 bedrooms when there is nothing in the Lemon Grove
Building code that limits a minirmum or maximum number of bedrooms, you are placing an unfair
regulation on our home. In addition to limit no more than 10 people in the home would be against a
California Supreme Court decision.

With afl of the material and information sent, | hope this simplifies a basic decision that should be
overturned based off the facts sent: We do not wish to tie up any more of the city's valuable time and
* more importantly tax payers money on this issue if we can avoid it.
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. Again we apologize in advance for all of the email correspondence, just please remember this is a result
- of the ¢ity's findings and David suggested sending over anythmg that would change the Development
Service Directors decision we feel is unfair.

~ Thank you in advance, and we look forward to being a good neighbor, helping the less fortunate with
- affordable housing, and being in compliance with the City of Lemon Grove at all times.

: Tim
City Redevelopment, LLC
858-583-3278

On Wed, Aug 24, 2016 at 6:23 PM, Tim M <tim@cityredev.com> wrote:
Dawvid,

- It was a pleasure speaking with you Monday 8/22/18, as always you were detailed and very

- knowledgeable. You are correct that the fee's have been reasonable thus far other than the $14,800
in code enforcement fines while cooperating with the City throughout this process. Thank you for the

. clarification of the Development Services Directors official stance as classifying our home as a

" "Boarding House" rather than "Group Home" or "Licensed Facility" Miranda discussed verbally over

- the phone on with me on 7/26/16. Being that you stated, "the City of Lemon Grove would not be able

- to provide us with specific reasoning or proof leading to their decision of classifying us as a Boarding

+ House" other than they assumed meals were provided occasionally at first, followed later that certain

- rooms were rented individually; we would really like to review what is being sent to all of our neighbors

- for our appeal of the Development Services Director decision prior to it being mailed if possible? We
understand this is procedural for Appeals based on the LGMC you sent us, but were unaware that the

- whole neighborhood would be netified based off of the Development Services Director's decision and

. an appeal process.

After our conversation | also understand that an appeal is the only way to change the decision of the
Development Services Director so we have consulted jturnerlawgroup, apc and Jason Turner {ILA
council to Community Health Improvement Partners funded by the county of San Diego) and he will

" be writing you a letter to hopefully clarify this type of Independent Living as a family with the hopeful
intention of avoiding an appeal to City Counsel all together. If this decision based off the
Development Services Directors decision is granted it would change the trajectory of all the

. Independent Livings (which you acknowledged there are in the City) within the entire city of Lemon

- Grove as they would now be classified "Boarding Houses" and according to the CA Supreme Court
this would not be allowed based on the 1980 ruling "City of Santa Barbara v Adamson."

- In addition you stated that a staff report will be available September 1st, and we would like to view a
- copy of this before it is sent to City Counsel based on it being our appeal and the package that was
' sent over to Miranda Evans on July 27th to make sure all of our documentation sent is included, in

* particular all attachments if possible?

~ Again, sorry to bother you on this and we have every intention of fully'cooperating with the City of
 Lemon Grove as the last thing we want is these individuals displaced back to the streets of Lemon
i Grove with what we feel is an incorrect classification of our home.
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We look forward to resolving this so that we may permit the original addition in question and convert
the garage back the way it was ariginally built by approving the plans Mr Keshavarzi previously
submitied after changes on June 6th after multiple revisions by the city of Lemon Grove from previous
visits by Mr Keshavarzi. We pride ourselves on being a good neighbor and helping the less fortunate.

: thanks,

- Tim _

. City Redevelopment, LLC
858-635-5549 x143

PS: All original attachments attached again for your reference.

+ On Mon, Aug 22, 2016 at 6:40 PM, David DeVries <ddevries@lemongrove ca.gov> wrote:

. HiTim, you can review the public notice Thursday it is posted in the paper and delivered to the
property owners. Please email Patti at noon Thursday for a copy if you haven't received it
already.

Thanks,

David B. De Vries, AICP
Development Services Director
City of Lemon Grove

- Development Services Department
3232 Main St. |
Lemon Grove, CA 91945

~ (619) 825-3812 phone
(619) 825-3818 fax
ddevries@lemongrove.ca.gov

www.lemongrove.ca.gov

From: David DeVries
Sent: Monday, August 22, 2016 12:46 PM
To: 'Tim M' <tim@cityredev.com>
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Ce: Paolo Romero <promero@lemongrove.ca.gov>; Miranda Evans
. <mevans@lemongrove.ca.gov>; David DeVries <ddevries@lemongrove.ca.gov>
Subject: RE: Fw: RE: 2545 Crestline Drive

Hi Tim, section 17.28.020{1) requires that public noticing for Development Service Director
appeals. See below. Let me know if you have further questions.

I -Appeals. Any applicant or other interested person who is dissatisfied with the denial,
approval, conditional approval, or other application decision made in the administration of this
title may appeal the decision. Decisions made by the development services director are appealed
to the city council. Decisions made by the development services director are appealed to the city
council. Decisions made by the city council are final.

Appeal applications, accompanied by the filing fee, shall be filed within ten days following the
date a decision is made, on forms provided by the development services department. Appeals of
- development services director decisions shall be submitted to the city clerk. Appeals will be heard
* at a public hearing that has been noticed according to subsection F and conducted according to
~ subsection G. Failure of the appellate body to make a decision according to subsection H shall be
- deemed in agreement with the previous decision.

All rights of appeal are exhausted when the proceedings set forth herein have been completed.
An applicant shall not apply for the same or similar use affecting al! or part of the property within
twelve months of the effective date of the decision of denial, or as otherwise specified at the time
of the decision of denial.

F.  Notices. The notice shall state the purpose of the notice, a project description, and an
explanation of the permit process, and be given by a date certain to affected parties according to
subsections (F){1), {2} and (3), as appropriate.

1. Public Hearings. Notices for public hearings shall also state the time, place, and purpose of
the public hearing and shall be given by publication at least ten days prior to the public hearing.
Notices to affected property owners shall be given at least ten days prior to the public hearing
according to subsection (F){2).

. 2. Affected Property Owners. The notice shall be mailed to all real property owners within
five hundred feet of all exterior boundaries of the subject property at feast ten days prior to the
decision. Notices shall be mailed using the names and addresses of the owners as shawn on the
latest equalized assessment roll in the office of the county assessor. Where the address of such
owner is not shown on such assessment roll, faiture to send notice by mail to such property owner
shall not invalidate any proceedings in connection with such action. In the event that the number
of owners to whom notice would be sent according to this subsection is greater than one

* thousand, then natices may, instead, be given by placing a display advertisement of at least one-

i eighth page in a newspaper having general circulation within the affected area.

3. California Environmental Quality Act {CEQA) and State Law. Notices shall be made
. according to Government Code Sections 65090 through 65091, as amended. Processing time
frames will apply unless extended environmental review is required by state law or this code.

-23-



Attachment F

-24-

City Re-Development Mail - Re: Fw: RE: 2545 Crestline Drive -Boarding House vs Inde... Page 7 of 21

G. Public Hearings. A public hearing is the opportunity for the advisory body, the hearing
body, or the appellate body to obtain public testimony or comments prior to making a decision.
The public hearing shall be conducted in accordance with this chapter and Section 2.14.090 of this
code. Public hearings may be continued to another time without requiring further public notice,

© 50 long as the future time and place are anncunced before adjournment of the hearing.

' Thanks,

David B. De Vries, AICP

. Development Services Director

City of Leman Grove

Development Services Department

3232 Main St.
Lemon Grove, CA 91945

{619) 825-3812 phone

+ (619) 825-3818 fax

ddevries@lemongrove.ca.gov

www.lemongrove.ca.gov

From: David DeVries

Sent: Monday, August 22, 2016 12:17 PM

To: 'Tim M' <tim@gcityredev.com>

Cc: Paolo Romero <promero@lemaongrove.ca.gov>; Miranda Evans
<mevans@lemongrove.ca.gov>; 'keshavarziabbas@sbcglobal.net'<
keshavarziabbas@sbcglobal.net>; David DeVries <ddevries@lemongrove.ca.gov>
Subject: RE: Fw: RE: 2545 Crestline Drive

" HiTim, can you provide us a copy of your LLC for City Redevelopnent LLC. If this document does

not reference you as the signatory for the LLC, you'l need to provide written authorization from
the signatory to act on the LLC’s behalf. Also, the building permit application was signed by Abbas
Keshavarzi who was referenced as the owners agent, but we’ll need the same property owner

- authorization from him. Ill need this by the end of day if passible.

Thanks,
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David B. De Vries, AICP
Development Services Director
City of Lerﬁon Grove
Deveiopment Services Department
3232 Main St.
Lemon Grove, CA 91945
(619) 825-3812 phone
(619) 825-3818 fax

- ddevries@lemongrove.ca.gov

WWW. Iemongrove.ca.gov

© From: David DeVries

Sent: Monday, August 22, 2016 9:53 AM

To: 'Tim M' <tim@cityredev.com>

Cc: Paolo Romero <promero@lemongrove.ca.gov>; Miranda Evans
~ <mevans@lemongrove.ca.gov>; David DeVries <ddevries@lemongrove.ca.gov>
- Subject: RE: Fw: RE: 2545 Crestline Drive

Hi Tim, the City Council appeal hearing for your item is scheduled for September 6, 2016 at 6pm at
* the Lemon Grove Community Center, 3146 School Lane, Lemon Grove, CA. The staff report will be

available for your viewing on Thursday September 1°'. The public notice in the paper and the 500

foot radius notice to property owners will go out on Thursday, August 25", Please et myself or
Miranda know if you have any guestions.

Thanks,

David B. De Vries, AICP

- Development Services Director
City of Lemon Grove
Development Services Department

3232 Main St.
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Lemon Grove, CA 91945
(619) 825-3812 phone
(619) 825-3818 fax
ddevries@lemongrove.ca.gov

www.lemongraove.ca.gov

From: Miranda Evans

Sent: Wednesday, July 27, 2016 5:52 PM

To: 'Tim M’ <tim@gcityredev.com>

Cc: David DeVries <ddevries@lemongrove.ca.gov>; Paclo Romero
<promero@lemongrove.ca.gov>

Subject: RE: Fw: RE: 2545 Crestline Drive

Thank you, Tim. | was unavailable to answer your phone call earlier. Your payment was received
and your receipt is attached. You have been assigned Administrative Appeal Permit #AA1-600-
0002. We will keep you apprised.

Thank you,

. Miranda Evans
Assistant Planner
City of Lemon Grove
Development Services Department
3232 Main Street
- Lemon Grove, CA 91945
 (6719) 825-3813 phone
(619) 825-3818 fax
- mevans@lemongrove.ca.qov

. www.lemongrove.ca.gov

From: Tim M [mailto:tim@cityredev.com]
Sent: Wednesday, July 27, 2016 4:45 PM
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To: Miranda Evans <mevans@lemongrove.ca.gov>

- €c: David DeVries <ddevries@lemangrove.ca.gov>; Paolo Romero
<promero@lemongrove.ca.gov>; Malik Tamimi <mtamimi@lemongrove.ca.gov>
Subject: Re: Fw: RE: 2545 Crestline Drive

Miranda,

it was a pleasure speaking with you and David yesterday, you both seam like very nice
reasonable people and are doing a good service for the City of Lemon Grove. Please see the
attached letter as discussed for the appeal as { was not able to have David come to a different
- conclusion after our talk. | have attached the completed Appeal Application with all of our email
+ correspondence. In addition all previcus attachments that were sent to you in email have been
attached if you can include all of this for the City Counsel appeal. | will call your office before 5pm
. today to make the $75 payment for the application. Hopefully we can resolve this shortly after the
appeal and | have explained to you and David that we are at a standstill until we have this
- decision. David explained he would mention this to Paulo so that we were not issued any other
fines while we try to resolve this process. | will take yours and David's advise on letting this appeal
* process happen before having our attorney contact the City Attorney as you guys are correct in this
+ just further complicating something that may be resolved through the appeal.

- In response to your previous email listed below as we never officially responded to it, other than
verbally over the phone which | understand you are just doing your job:

| appreciate the feedback and LGMC Research that was provided, however in my previous email |
. address with specific proof that we are not a "Boarding House" and sent you all the specifics of the
reasons we were not along with what we feel is satisfactory proof. Being we received this email
- from you on July 14th, 2016 and your letter was post dated for July 17, 2016, we would have to
assume that your decision was already made on a "Boarding House" prior to even reading our
response. Also judging by the response we sent you below on July 13, 2016 about re-reading our
' email, your response on July 14, 2016 really would indicate to us at least that our July 13, 2016
email was not reviewed, our at least very carefully. Also when we verbally spoke Miranda 7/26/16
you asked if our residence at 2545 L emon Grove was licensed? | responded "No" and is was if no
one had even reviewed our responses via emails on July 13, 2016 and June 23, 20167 | do
understand that this was a phone conversation and there is no way you could possibly know all of
- your cases off the top of your head, but it is extremely important for us and our residents living as a
family in 2545 Crestline Dr. :

- Anyway, we know you and David especially are very busy, so this tiny issue is not your primary
concern by any means and probably shouidn't be. We just feel it is important to note all of these
things, as this is a big deal for us and the lower income residents living in the residence.

Thank you for your time and consideration, and as we said before we have every intention of being
a good neighbor and in compliance with the City of Lemon Grove & the code compliance division.

thanks,
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City Re-Development Mail - Re: Fw: RE: 2545 Crestline Drive -Boarding House vs In...

Tim

. City Redevelopment, LLC
| 858-635-5549 x143

" On Thu, Jul 14, 2016 at 10:30 AM, Miranda Evans <mevans@lemongrove.ca.gov> wrote:

Tim,

: Thanks for the information and clarification. The Director’s decision may be appealed to the
- City Council in accordance with Section 17.28.020 of the LGMC. Please review the information
- below and the attached letter. A copy of the letter will also be mailed to you today.

" LGMC Research:
- LeMC Definition

. “Boardinghouse” means a dwelling or part thereof (not residential care facilities), where

- lodging with or without meals is provided for compensation. The boardinghouse shall have no
* more than five guest rooms {without separate cooking facilities), nor accommodate more than
. ten persons total. Lodging shall be provided for a time period of more than thirty days.

“Dwelling” means a building, or portion thereof, designed for or occupied exclusively for
residential purposes, but not including hotels, motels, or boardinghouses.

1. “Dwelling unit” means one or more rooms, designed, occupied or intended as separate

- living quarters, with private sanitary and kitchen facilities, for the exclusive use of one
household.

2. Dwelling, Single-Family. “Single-family dwelling” means a freestanding building, built on,
' or assembled pursuant to the requirements of the Uniform Building Code, or a mobile home as
. defined in the National Mobile Home Construction and Safety Standards Act of 1974 (42 US.C.
Sec. 5401, et seq.), installed on a permanent foundation, designed or used exclusively for
. occupancy by one household and containing one dwelling unit.

3. Dwelling, Duplex. “Duplex dweiling” means a building designed or used exclusively for
occupancy by two households and containing two dwelling units.

- 4. Dwelling, Multifamily. “Multifamily dwelling” means a buiiding, or a portion of a
* building, containing three or more dwelling units.

{5, Dwelling, Studio. “Studio dwelling” means a dwelling unit consisting of not more than
' one habitable room together with kitchen or kitchenette and sanitary facilities.

. “Family” means one or more individuals occupying a dwelling un.it, including transitional and
. supportive housing, and living as a single household. The term “family” shall not be construed
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to include a fraternity, sorority, club, or other group of persons occupying a hotel,
boardinghouse, or institution of any kind.

. “Heusehold” means one or more individuals living together in a single dwelling unit, with
common access to and common use of all living and kitchen areas and facilities within the
dwelling unit. This may include transitional and supportive housing.

“Nuisance” means an interference with the enjoyment and use of property.

"Room” means an undivided portion of the interior of a dwelling unit, excluding bathrooms,
- kitchens, closets, hallways and service porches.

17.04.050 Unlawful uses a public nuisance.

Any building or structure set up, erected, altered, built or moved, or any use of property

: contrary to the provisions of this title are declared to be unlawful and a public nuisance, and

: the city attorney may, upon order of the city council, immediately commence action or

- proceedings for the abatement and removal and enjoinment thereof in the manner provided by
law, and may take such other steps and may apply to such court or courts as may have
jurisdiction to abate and remove such building or structure or such use of property and restrain
and enjoin any person from setting up, erecting, building, or moving any such building or using

- any property contrary to the provisions of this title.

- 17.04.100 Minimum standards specified.

Ininterpreting and applying the provisions of this title, unless otherwise stated, they shall be
held to be the minimum requirements for the promotion of the public health, safety, peace,
. comfort and general welfare.

+ 17.12.060 Compliance with regulations.
Except as provided in this development code:

A. No building or structure shall be erected and no existing building shall he moved,
altered, added to, or enlarged, nor shall any land, building, or premises be used, or be
" designated to be used, for any purpose or in any manner, nor shall any yard or other open
space surrounding any building be encroached upan or reduced, except as permitted by and in
conformity to the regulations specified in this chapter for the land use district as set forth in the
zoning map, or any amendment thereto.

~ B. Novyard or open spaces provided about any building for the purpose of complying with
: the provisions of this chapter shall be considered as providing a yard or open space for any
- other building or any other lot.
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- € ltisunlawful to divide any parcel of land so as to create a parcel of land not meeting all
. of the requirements of this chapter.

D. No building or structure shall be erected nor shall any use be made of any land within
- any setback areas as shown on the zoning map except landscaping or vehicular or pedestrian
- thoroughfares, such setbacks being in addition to front or street side yards otherwise required
herein.

E. No use shall be made of land in the city, which use is a nuisance to the area in which
- such use is made or intended to be made.

. 17:12.070 Uncertainty of use classifications.

A. ltisrecognized that in the development of a comprehensive zoning ordinance, not all
- uses of land can be listed, nor can all future uses of lands be anticipated. The listings of uses
. permitted or permitted subject to a conditional use permit in each zone, or subject to a
: conditional use permit, are illustrative and meant to indicate the types and scales of
. development intended for each district. A use may have been omitted from the list of those
specified as permissible in each of the various districts herein designated, or ambiguity may
' arise concerning the appropriate classification of a particular use within the meaning and intent
© of this chapter. Where such uncertainty exists, the planning director shall determine the
- appropriate classification for any such use.

B. If the development services director believes that the determination of the
appropriateness of a particular use in a zone should be made by the city council, all pertinent
facts shall be transmitted to the planning commission for consideration at its next regular

 meeting. Any decision of the development services director may be appealed pursuant to
Section 17.28.020 of this title.

C. No provision of this title allows for the location of a marijuana dispensary or marijuana

¢ collective within any zone within the city. No further determination is required by the

¢ development services director or city council regarding such uses at any location within the city.
This provision is declarative of existing law in that such uses have never been interpreted to be

. allowed in the city and this title has not made provision for these uses since the adoption of the
Compassionate Use Act by the voters of California in 1996. In November 2012, the voters of the
city rejected Propositions “Q” and “T,” which would have allowed such uses, Said rejection of
these measures is evidence of the intent of the voters to continue the prohibition of marijuana

- dispensaries or marijuana collectives. (Ord, 434 § 2, 2015; Ord. 426 § 2, 2014; Ord. 386 § 3,

- 2009).

¢ Thank you,
: Mirand'a Evans

| Assistant Planner

© City of Lemon Grove |
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" Development Services Department
3232 Main Street 7
Lemon Grove, CA 91945

- (619) 825-3813 phone

 (819) 825-3818 fax

mevans@lemongrove.ca.gov

www.lemongrove.ca.gov

© From: Tim M [mailto:tim@cityredev.com]

- Sent: Wednesday, July 13, 2016 7:06 PM
To: Miranda Evans

- Cce: David DeVries; Paolo Romero; Malik Tamimi
Subject: Re: Fw: RE: 2545 Crestline Drive

Miranda,

Thank you for the response, no disrespect is meant here, but please re-read my previous email

and review the attachments again in regard to Independent Living (I have attached again).

: There is a detailed description of this type of living provided here (see "Distinctions among

- housing types_06_-16-14" & "ILA_LegalHandout06-18-14" attached files). There is no "CA

. Residential Care License" required for Independent Living, i.e. individuals living together as a

: family {see "Distinctions among housing types_06_-16-14" attached file). You may have
misinterpreted that there are "disabled seniors” living there requiring state licensing, however

. these people which we nor the City of Lemon Grove can discriminate against are living
independently, do not need medication oversight in the home, & are able to function without
supervision (see "[L FAQs ILA" attached file). There is no "care" or "supervised care" being

. provided. We are very aware of CA State Licensed facilities through "CA Community Care

: Licensing” and manage both types, we assure you "2545 Crestline Dr" is not a licensed facility

. nor is required to be per CA Law (see "ILA_LegalHandout06-18-14" attached file). Independent

. Living is no different than how your or my family lives, please see "CA Supreme Court ruling"

¢ attached. The County of San Diego actually supporis this type of living and funds CHIP

¢ "Community Health Improvement Partners" to promote it. We do feel that the City of Lemon

. Grove may be overstepping their bounds slightly by digging into these peoples personal abilities

* as citizens and how they may live within the community. You may or may not agree with the

i mission we have in helping these people which is completely understandable, but | have to

¢ assure you that this is completely legal or we would not be trying to waste your time our ours
(Please see attached files). In order to avoid more costs with our attorneys and yours aiong
with fees, as you have requested a substantial amount of building changes to be done (such as
add a garage) as | said before we are more interested in helping people, please take this to

- whoever you need (Supervisor, Manager, City Attorney, etc) for exemption to your accusation of

i a group home, so that we may comiply with all your building permit requests. We are confident

. they will review the attached information and agree, as | said this is not the first City to make an

' assumption as to the type of living going on in our home.
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. thanks,
Tim

- City Redevelopment, LLC
858-635-5549 x143

) Tlm,

Page 15 of 21

Please Miranda, as it is our intention to comply with all building an municipal codes with the City
i of Lemon Grove and get this resolved as soon as possible. We due appreciate your due
- diligence for the City of Lemon Grove and look forward to being a good neighbor & helping the
: homeless people of Lemon Grove, -

' On Thu, Jun 30, 2016 at 6:45 PM, Miranda Evans <mevans@lemongrove.ca.gov> wrote:

© Thank you far your email. Due to the information you have shared, please submit a copy of
- your CA Residential Care License for City staff's review. Please also provide a detailed
- description of the use of the property with substantial supporting evidence. Is supervised

care provided? Once submitted in full, we will review for consideration.

* Thank you,

Miranda Evans

-‘ Assistant Planner

. City of Lemon Grove

‘ Development Services Department
3232 Main Street

¢ Lemon Grove, CA 91945
(619) 825-3813 phone

- (619) 825-3818 fax

’ mevans@lemongrove.ca.qov

. www.lemongrove.ca.gov

© From: Tim M [mailto:tim@cityredev.com]
Sent: Wednesday, June 29, 2016 4:55 PM
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© To: Miranda Evans
Cc: David DeVries; Pacloc Romero; Malik Tamimi
: Subject: Fwd: Fw: RE: 2545 Crestline Drive.

Miranda,

" In addressing your letter dated June 23, 2016 {attached) and your response to Abbas
- Keshavarzi on June 28th, 2016 (in this email chain), we have to say we are a litle "shocked"
~ being that we have been in communication with your staff and Paoclo Romero since the very
: beginning of when this violation took place. We would have to expect something like this from
: someone who was not in constant communication and not willing to work with the City of
_ Lermon Grove on correcting the problem, which is not our intention at all. First you state,
"there is a history of violations with the subject property" when the entire time it has been an
© unpermitted addition which we have been working to correct with several roadblocks along the
. 'way. In addition to have $14,800 in violations when as Paclo Romero stated right in front of
- you taday in your office that we had a lot line adjustment claim through the fitle insurance
* company which had to be resolved before we could even submit the plans that had been
* prepared for some fime and your office had reviewed previously, just seams a little excessive,
- unreasonable, and just plain unproductive in the matter with a homeowner who is irying to
resofve the issue with the City. After speaking with Paulo, Patt, and other staff members who

- had seen the plans previously we were advised to just submit he plans w/o messing with the
- 1 . lotline adjustment as this would take 6-12 months to resclve in itself. So at this point on June
. ¢+ - 6th after your staff had identified some corrections several times on office visits by Mr
. Keshavarzi we submitted the plans. We understand you are just doing your job and may be

© new to this case, but want you to understand the entire history as it does not seam like it has

" been fully explained by your staff to you. In the future we will try to document everything via

. email communication as most of the previous communication was from multiple office visits

and phone conversations with your staff of the City of Lemon Grove.

- So now we come-to another “road block” in your recent letter classifying 2545 Crestline Dr as
a "boarding house?" We are not sure how you derived this information, but can assure you
we are not 2 "boarding house.” Mr Keshavarzi was explained that you obtained a lease from
sorneone and it said meals were provided and this was the reasen the residence would now

. be considered a boarding house? 1 would have to consult our attormey, but do not think

- donated food and residents cooking and eating together would be classified as a boarding

- home under CA law. In addition none of our leases have food provided in them as of early

- this year? Basically there are low income individual & disabled seniors living as a family in

- this residence and the state of CA aliows this without any type of Special or Conditional use

- permit in any residential neighborhoad according to our lawyer and the ILA (Independent

- Living Association). There is no law on the number of people to a particular residence in any

. residential neighborhcod as you know and is not enforceable in any city in the state of CA. |

. was also told by our attorney, that with some of the people being disabled at the residence that this

- may also be a "Fair Housing" issue on discrimination where as the City of Lemaon Grove could lose

. Fair Housing funding from the State and Federal governments if they took an incorrect action.

. Please see attached docuiments and submit to your supervisor, manager, and
City Attorney for exemption of the non compatible with the General Plan Land Use

~ Designation or Zoning District and any Conditional Use permit so we can get the original

* violation of an unpermitted addition corrected for you.

. In addition you state that we have to convert the previously submitted plans now to 5
¢ bedrooms (original house)vs 14 hedrooms and the addition can be a living room? I'm not
- guite clear on this as any amount of bedrooms is allowed anywhere within the State of CA,
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many homes with in the City of Lemon Grove have mare than 5 bedrooms? The cede you

. gave to Mr Keshavari verbally also does not exist in the CA Residential Code? Or this is

because of the City of Lemon Grove classifying the house as a group home which wouid

- consist of 5 or more persons? Please provide clarity with documentation of the limitation you

are proposing of 5 bedrooms or less, or aliow us to continue with the permitting process with

- the current plans submitted with the City of Lemon Grove. Please also understand that this
. house has been this way for 50 years other than the addition in the back which is the recent
- code violation. We understand that it is now our responsibility and being the new owner have

to comply with all applicable laws, but please work with us as we do not want to displace
disabled seniors living there currently as a famnily that would otherwise be living on the streets

. of Lemon Grove.

* B0 either the case, we want to be in compliance with the City of Lemon Grove in any way

. possible and want to be a good neighbar. We are more interested in helping people rather

- than making any nuisances with any Cities. We understand that your job is very tedious,

. sometimes unpleasant, and you are very busy, s0 we want to make this as easy as possible

+ for us and the code compliance office. Just understand that a simple addition permit has now
" become very complicated.

Thank you for your time and consideration. We look forward to completing the addition
* permits and keeping people off the streets of Lemon Grove.

. Please advise after the City Attorney has reviewed the attached documents and we are able

to get these plans approved so we can start the correction process.

~ Tim
City Redevelopment, LLC
858-635-5549 x143

-—-——-- Forwarded message -———

¢ From: Abbas Keshavarzi <keshavarziabas@sbcglobal.net>
. Pate: Tue, Jun 28, 2016 at 3:36 PM

- Subject: Fw: RE: 2545 Crestiine Drive

- To: TimH

- On Tue, 6/28/18, Miranda Evans <mevans@lemongrove.ca gov> wrote.

- = From: Miranda Evans <mevans@lemongrove.ca gov>

> Subject: RE; 2545 Crestline Drive

> To: "Abbas Keshavarzi” <keshavarziabas@sbcglobal net>
> Date: Tuesday, June 28, 2016, 3:29 PM

: > Hi Abbas,

=

. > Thank you for your cooperation

© > and continued efforts to comply with City direction. The
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: > City issued the first fine December 14, 2015 and shortly
- > after the property owner sent a reprasentative to the City
> to acknowledge the issue and informed City staff that plans
> would be submitted, which demonstrates the property owner
> has been aware of the situation. Staff issued the following
- > citations after plans were not submitted with a daily fine
> of $1000. Also, as you can see from the copies of all the
> citations issued, there were periods where there were no
: > citations issued because City staff was notified that plans
- > would be submitied. Please note that the $14, 800 fine
> amount does not include late payment and interest penalties.
>
-
> Per letter sent last
> Thursday, the direction moving forward is to revise your
- > plans {o reflect the approved conditions on site {5 bedrooms
> or less). The addition may be demolished or permitted as a
- > family room or other area compatible with the residential
- > character and requirements of the Residential Low/Medium
- > Zoning District. If the addition is demolished, then the
- > City will issue a refund of your plan check fee (up to 80%).
- = Failure to cooperate with this directive in a timely manner
- > will result in additional code enforcement actions.
=

- = Best regards,
o

> Miranda Evans
> Assistant Planner
. > City of Lemon
© > Grove
¢ > Development Services Department
> 3232 Main Street
© > Lemon Grove,
> CA 91945
> (619) 825-3813 phone
> (619) 825-3818 fax
. > mevans@lemonarove.ca,gov

> www.lemongrove.ca.gov
>
: > -

o > ---QOriginal Message-----
> From: Abbas Keshavarzi [mailto: keshavamabas@sbcglobal net]
>
" > Sent: Monday, June 27, 2016 2:16 PM
> To: Miranda Evans
. > Subject: Re:
- = 2545 Crestline Drive
>
. > Hello
. > Miranda
- = After recieving the initial code
" > enforcment notice, the owner of this property hired me to
: > draw an as-buift plan and apply to obtain a building permit
© > for non permitted works that have been done. We have been in
. > contact with the city since day 1 and even had Ed Carlson
i > from their office come into your office and the staff
. > reassured us there would be no fines as we came in right
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" > after the letier was served. We are working with the City

= and | was in contact with Paulo, Patt and other staff
> members since then to make it work. We have had a lot of

. > delays out of our control, but after several meetings and

> conversations | submitted the project on June 6th, now you

- > syrprised us with this fetter and $14800 fine, this is not

> fair and the owner can not even aford this, building codes

. > that you referenced don't say any thing regarding fines.

> Building Code indicates permit is required and this is
> exactly what we are trying to do. This building is not a

. > boardinghouse facility, residents are independent and living

> there as a large family. Please help us so that we can get

- > the situation rectified with the City of Lemon Grove, it is

> our intention since day 1 to cooperate and be a good

- > neighbor and help keep people off the streets of Lemon

> Grove."

) >

> Best

i = Regards

. > Abas Keshavarzi

" > (858) 603-3080---mmmm e —

- > 0On Thu, 6/23/186, Miranda Evans <mevans@iem0ngrove ca.gov>
- > wrote;

=

> Subject 2545
. > Crestline Drive
. > Ta: "keshavarziabas@sbcglobal.net"
- > < keshavarziabas@sbceglobal.net>
> Ce¢:"David DeVries" <ddevries@lemongrove.ca.gov>

> Date: Thursday, June 23, 2018, 5:56 PM

B

Mr. Keshavarzi,

Please review the attached

. > letter regarding the plans you submitted on June 6, 20186.
© > A copy of this notice has alse been mailed to your address
¢ =>on file with the City and to the property owner's

. > address. Please forward this email to the
- ’

> property owner, as we do not have record of their email

' > address, and let me know of any questions you may have.
- > Thank you for your attention {o this

> matter.

L=

-

* > Sincerely,
. >
¢ > Miranda Evans
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Tim H <tim@cityredev.com>

Inegramy

Fwd: Fw: RE: 2545 Crestline Drive

Tim H <tim@cityredev.com> Tue, Aug 30, 2016 at 2:25 PM
Draft To: David DeVries <ddevries@lemongrove.ca.gov>

Cc: Miranda Evans <mevans@lemongrove.ca.gov>, "turner@jturnerlawgroup.com”
<jturner@jturnerlawgroup.com>, Lydia Romero <iromero@lemongrove.ca.gov>

Thanks David for the response. | am curious as to what you "do not" agree with in statements/assumptions
discussed in the previous email to you? Please clarify these so that | can make sure we are on the same
page.

| am saddened by the fact that we are not able to review the staff report that will be provided by your staff
fo city counsel on Thursday September 1st PRIOR to the city council reviewing it. Being its our appeal of

the Development Service Directors decision, | would hope that we would be able to see what is being
prepared prior to it being handed to the ultimate decision makers.

Again we look forward to cooperating with the City of Lemon Grove and moving past this so we can focus
on helping the less fortunate.

thanks,

Tim

City redevelopment, LLC
858-635-5549 x143

On Fri, Aug 26, 2016 at 8:19 AM, David DeVries <ddevries@lemongrove.ca.gov> wrote:

Thanks Tim, the appropriate forum to discuss your position will be at the City Council meeting. | do not
© agree with all of your statements/assumptions discussed herein. Your initial email with the appeal
. application included the attachments that will be included as attachments in the City Council staff
. report. If you would like to include additional items, please forward them to me by 5pm on Tuesday
. August 30th. The staff report is prepared in response to the public hearing appeal you requested and
- will be provided to you next Thursday, when it is delivered to the City Council and available to the
public. | believe | have already answered your questions discussed below.

" Thanks,

David 8. De Vries, AICP
Development Services Director
City of Lemon Grove

Development Services Department
3232 Main St.

Lemon Grove, CA 91945
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. (619) 825-3812 phone
- (619) 825-3818 fax
- ddevries@lemongrove.ca.gov

-~ www.lemongrove.ca.gov

* From: Tim M [mailto:tim@cityredev.com]

Sent: Wednesday, August 24, 2016 6:24 PM
To: David DeVries <ddevries@lemongrove.ca.gov>
Cc: Paolo Romero <promero@lemongrove.ca.gov>; Miranda Evans

. <mevans@lemongrove.ca.gov>; Patti Peterson <ppeterson@lemongrove.ca.gov>; Lydia Romero

<lromero@lemongrove.ca.gov>; iturner@jturnerlawgroup.com

' Subject: Re: Fw: RE: 2545 Crestline Drive

David,

 ltwas a pleasure speaking with you Monday 8/22/16, as always you were detailed and very

knowledgeable. You are correct that the fee's have been reasonable thus far other than the $14,800 in
code enforcement fines while cooperating with the City throughout this process. Thank you for the

- clarification of the Development Services Directors official stance as classifying our home as a "Boarding
‘ House" rather than "Group Home" or “Licensed Facility" Miranda discussed verbally over the phone on

with me on 7/26/16. Being that you stated, "the City of Lemon Grove would not be able to provide us
with specific reasoning or proof leading to their decision of classifying us as a Boarding House" other

. than they assumed meals were provided occasionally at first, followed later that certain rooms were

rented individually; we would really like to review what is being sent to all of our neighbors for our appeal
of the Development Services Director decision prior to it being mailed if possible? We understand this is
procedural for Appeals based on the LGMC you sent us, but were unaware that the whole neighborhood
would be notified based off of the Development Services Director's decision and an appeal process.

- After our conversation | also understand that an appeal is the only way to change the decision of the

Development Services Director so we have consulted jturneriawgroup, apc and Jason Turner (ILA

~ council to Community Health Improvement Partners funded by the county of San Diego) and he will be

- writing you a letter to hopefully clarify this type of Independent Living as a family with the hopeful

_ intention of avoiding an appeal to City Counsel all together. If this decision based off the Development

. Services Directors decision is granted it would change the trajectory of all the Independent Livings
{which you acknowledged there are in the City) within the entire city of Lemon Grove as they would now

be classified "Boarding Houses" and according to the CA Supreme Court this would not be allowed
based on the 1980 ruling "City of Santa Barbara v Adamson.”

In addition you stated that a staff report will be available September 1st, and we would like to view a

- copy of this before it is sent to City Counsel based on it being our appeal and the package that was sent
* over to Miranda Evans on July 27th to make sure all of our documentation sent is included, in particular

all attachments if possible?
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~ Again, sorry to bother you on this and we have every intention of fully cooperating with the City of Lemon
Grove as the last thing we want is these individuals displaced back to the streets of Lemon Grove with
what we feel is an incorrect classification of our home.

- We look forward to resolving this so that we may permit the original addition in question and convert the
garage back the way it was originally built by approving the plans Mr Keshavarzi previously submitted
after changes on June 6th after multiple revisions by the city of Lemon Grove from previous visits by Mr

- Keshavarzi. We pride ourselves on being a good neighbor and helping the less fortunate.

* thanks,
Tim

. City Redevelopment, LLC
858-635-5549 x143

PS: All original attachments attached again for your reference.

On Mon, Aug 22, 2016 at 6:40 PM, David DeVries <ddevries@iemongrove.ca.gov> wrote:

Hi Tim, you can review the public notice Thursday it is posted in the paper and delivered to the
¢ property owners. Please email Patti at noon Thursday for a copy if you haven’t received it already.

Thanks,

David B. De Vries, AICP
. Development Services Director
- City of Lemon Grove
Development Services Department
- 3232 Main St.
| Lemon Grove, CA 91945
. (619) 825-3812 phone
- (619) 825-3818 fax
‘ ddevries@lemongrove.ca.gov

- www.lemongrove.ca.gov
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[:i'i-" Tim H <tim@cityredev.com>

Fwd: Fw: RE: 2545 Crestline Drive

Tim H <tim@cityredev.com:= Wiad, Jul 27, 2016 at 3:56 PM
Draft

— On Tue, 62816, Miranda Evans cmevans@lerrbngrwe ca.gove wrole:

= From: Miranda Evans <mevansi@lemongrove.ca.govs

= Subject: RE: 2545 Crestling Drive

= To: "Abbas Keshavarzi" <keshavarziabas@shoglobal net=
= Date: Tuesday, June 28, 2016, 329 PM

> Hi Abbas,

-

= Thank you for your coopearation

= and continuad efforts to comply with City direction, The

= City issued the first fine December 14, 2015 and shorily

= after the property owner sent a representative to the City

= to acknowledge the issue and informed City staff that plans
= would be submitted, which demanstrates the property owner
= has bean aware of the situation. Stalf issued the following
= gitations after plans were not submitted with a daily fine

= of $1000. Alzo, as you can see from the copies of all the

= citations issued, there were periods where there were no

= gitations issued because City staff was notified that plans
=would be submitted. Please note that the $14, 800 fine

= amount does not include late payment and interest penalties.
-3

=

= Per letter sent last

= Thursday, the direction moving forward is to revise your

> plans to reflect the approved conditions on site (5 bedrooms
= of less). The addition may be demolished or permitted as a
> family room or ofher area compatible with the residential

= character and requirements of the Residential Low/Medium
= Zoning District. If the addition is demelished, then the

= City will issue a refund of your plan check fee {up to 80%).
= Failure to cooperate with this directive in a timely manner

= will result in addifional code enforcement actions.

>

= Bast regards,
e

= Miranda Evans

= fssistant Planner

= City of Lemon

= Grove

= Development Services Department
> 3232 Main Street

= Lemon Grove,

= CA 81845

= (619) 825-3813 phonea

= (§189) 825-3818 fax
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= mevans@lemangrove. ca.gov

= WWWLEmongrove. ca.gov

>

=

> ===Criginal Message-—

= From: Abbas Keshavarzi [mailto:keshavarziabas@sbeglobal net]
=

= Sent Monday, June 27, 2016 216 PM

= To: Miranda Evans

= Subject: Re:

= 2545 Crastline Drive

-

> Helig

= Miranda

= After racieving the initial code

= enforcment notice, the owner of this property hired me to
> draw an as-built plan and apply to obtain a building permit
= for noen parmitizd works that have been done. We have been in
= gontact with the city since day 1 and even had Ed Carlson
= from their office come into your office and the staff

= reassured us there would be no fines as we came in right
= after the letler was served. We are working with the City
= and | was in contact with Paulo, Patt and other staff

= members since then to make it worlk., We have had a lof of
= delays out of our contrad, but after several meetings and

= gonversations | submittad the project on June Bth, now you
= surprised us with this letter and $14800 fine, this is not

= fair and the cwner can not even aford this, building codes
= that you referenced don't say any thing regarding fines,

= Building Code indicates permit is required and this s

= axactly what we are trying to do. This building is not a

= boardinghouse facility, residents are independent and living
= there as a large family. Please help us so that we can get
= the situation rectified with the City of Lemon Grove, it is

= pur intention since day 1 to cooperate and be a good

= neighbor and help keep people off the streets of Lemon

= Grove."

=

= Best

> Regards

= Abas Keshavarzi

= (B58) B03-F0B0 e

= 0n Thu, 6/23/16, Miranda Evans <meavansi@lemongrove. ca.oov=
= wrote:

=

= Subject 2645

= Crastline Drive

= To "keshavarziabas@sboglobal net™

= = keshavarzigbasi@sbog lobal net=

= Co "David DeVries" <ddevries@lemongrove ca,gov>

> Date: Thursday, June 23, 2016, 5:56 PM

>

WOWON WY W W
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=

> Mr. Keshavarzi,

F

> Please review the attached

>

> letter regarding the plans you submitted on June 6, 2016.
> A copy of this notice has also been mailad to your address
> on file with the City and to the property owner’s

> address. Please forward this email to the

>

> property owner, as we do not have record of their email

> address, and let me know of any questions you may have.
> Thank you for your atiention to this

> malter.
>

Sincerely,

WOV

Miranda Evans

> Assistant

= Plannar

= City of Lemon Grove

> Development Services

=

> Department

> 3232 Main Street

> Lemon Grove, CA 91945
> (619)

> 825-3813 phone

> (619) 825-3818 fax

= mevans@lemongrove.ca.gov
> Www. lemongrove.ca.gov

VoWV WY

Tim Hutchison

ity Radswsinnment || O
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Ciry  DeveLorment Tim H <tim@cityredev.com>

Fwd: Fw: RE: 2545 Crestline Drive

Tim M <tim@cityredev.com= Wed, Jun 28, 2016 at 4:55 PM
To: Miranda Evans <mevans@iemongrove.ca.gove

Ce: ddevries@lemongrove.ca.gov, promers@lemongrove.ca.goy, mtamimi@lemongrove.ca.gov

Miranda,

In addressing your letier dated June 23, 2016 (attached) and your response to Abbas Keshavarzi on June
28th, 2016 (in this email chain}, we have to say we are a little "shocked” being that we have been in
communication with your staff and Paolo Romero since the very beginning of when this viclation took
place. We would have to expect something like this from someone who was not in constant
communication and not willing to work with the City of Lemon Grove on correcting the problem, which s nat
our intention at all. First you state, "there is a history of violations with the subject property” wien the entire
time it has been an unpermittad addition which we have been working to correct with several roadblocks
along the way. In addition to have $14,800 in violations when as Paolo Romero stated right in front of you
today in your office that we had a Iot line adjustment claim through the title insurance company which had
to be resolved before we could even submit the plans that had been prepared for some time and your
office had reviewed praviously, just seams a little excessive, unreasonable, and just plain unproductive in
the matter with a homeowner who is rying to resolve the issue with the City. After speaking with Paulo,
Patt, and other staff mambers who had seen the plans previously we were advised to just submit he plans
wic messing with the Iot line adjustment as this would take 6-12 months to resolve in itself. So at this point
on June 6th after your staff had identified some corrections several imes on office visits by Mir Keshavarzi
we submitted the plans. We understand you are just deing your job and may be new to this case, but want
you to understand the entire history as it does not seam like it has been fully explained by your staff to

you. Inthe future we will try to dosument everything via emall communication as mast of the previous
communication was from multiple office visits and phone conversations with your staff of the City of Lemon
Grove,

So now we come to another "road block” in your recent letter classifying 2545 Crestline Dr as a "boarding
house? We are not sure how you derived this information, but can assure you we are nct a "boarding
house.” Mr Keshavarzi was explainad that you obtained a lease from someone and it said maals were
provided and this was the reason the residence would now be considared a boarding house? | would have
to consult our attormey, but do not think donated food and residents cooking and eating together would be
classified as a boarding home under CA law. In addition none of our leases have food provided in them as
of early this year? Basically there are low income individual & disabled seniors living as a family in this
residence and the state of CA aliows this without any type of Special or Conditional use permit in any
residential neighborhood accarding to our lawyer and the ILA (Independent Living Association). There is no
law on the number of paopie to a particular residence in any residential neighborhood as you know and is
not enforceable in any city in the state of CA. | was also loid by our aftorney, that with some of the people
being disabled at the residence that this may also be a "Fair Housing” issue on discrirnination where as

the City of Lemon Grove could lose Fair Housing funding from the State and Federal governments if thay took
an incorrect sction. Please see attached documents and subemit to your supervisor, manager, and

City Attorney for exemption of the non compatible with the General Plan Land Use Designation or Zoning
District and any Conditional Use pamit so we can get the original viclation of an unpermitted addition
corrected for you.

In addition you state that we have to convert the previously submitied plans now to 5 bedrooms (original
houseivs 14 bedrooms and the addition can be a living reom? I'm not quite clear on this as any amount of
bedrooms is allowed anywhere within the State of CA, many homes with in the City of Lemon Grove have
more than 5 bedrooms? The code you gave to Mr Keshavari verbally also does not exist in the CA
Residential Code? Or this is because of the City of Lemon Grove classifying the house as a group home
which would consist of § or more persons? Please provide clarity with documentation of the limitation you
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are proposing of § badrooms or less, or allow us 1o continue with the permitting process with the current
plans submitted with the City of Lemon Grove. Plaase also understand that this house has been this way
for 50 years other than the addition in the back which is the recent code violation. We understand that it Is
now our responsibility and being the new owner have to comply with all applicable laws, but please work
with us as we do not want to displace disabled seniors living there cumantly as a family that woulkd
otherwise be lving on the streets of Lemon Grove.

So either the case, we want ta be in compliance with the City of Lemon Grove in any way possible and
want to be a good neighbor, We are mare interested in helping people rather than making any nuisances
with any Cities. We understand that your job is very ledious, sometimes unpleasant, and you are very
busy, 50 we want to make this as easy as possible for us and the code compliance office. Just understand
that a simple addition permit has now become very complicated.

Thank you for your time and consideration, We look forward to completing the addition permits
amd keeping people off the streets of Lemon Grove.

Please advise after the Clty Attomey has reviewed the attached documents and we are able to get these
plans approved so we can stari the correction process.

Tirn

City Redevelopment, LLC
A58-535-0549 x143

-——-— Forwarded message ——--

From: Abbas Keshavarzi <keshavarziabas@sboglobal net=
Date: Tue, Jun 28, 2016 at 3:36 PM

Subject: Fw: RE: 2545 Crestiine Drive

To: TimH

— On Tue, 6/28/16, Miranda Evans <mevans@lsmongrove ca.gove wrots:

> From: Miranda Evans smevans@iemongrove ca.govs

= Subject: RE: 2545 Crestline Drive

= To: "Abbas Keshavarzi" <keshavarziabas@sbcglobal net=
= Deate: Tuesday, June 28, 2016, 3:29 PM

> Hi Abbas,

>

= Thank you for your cooperation

> and continued efforts to comply with City direction. The

= City issued the first fine December 14, 2015 and shartly

= after the property owneér sent a representative o the City

= to acknowledge the issue and informed City staff that plans
= would be submitted. which demonstrates the property owner
= has besn sware of the situation. Staff issued the following

= gitations after plans were not submittad with 2 daily fins

= of $1000. Also, s you can see from the copies of all the

> citations issued, there wers periods where there were ng

= citations issued because City staff was nofified that plans

> would be submitted. Please note that the $14, 800 fine

= amount does not include late payment and interest penaltiss.
-

&

= Per letter sent last

= Thursday, the direction moving forward is (o revise your

> plans to refiect the approved conditions on site (S bedrooms
= or less). The addition may be demelished or permitted as a
= family room or other area compatible with the residential

Page 2 of 3



Attachment F

City Re-Development Mail - Fwd: Fw: RE: 2545 Crestline Drive Page 3 of 5

= character and requirements of the Residential Low/Medium
= Zoning Disirict. If the addition is demolished, then the

> City will issue & refund of your plan check fae (up to 80%).
> Failure to cooperate with this directive In a timely mannar
= will resuil in additienal code enforcemeant actions,

=

> Best regards,

-

= Miranda Evans

= Assistant Planner

= City of Lemaon

= Grove

> Development Services Department

= 3232 Main Street

> Lemon Grove,

= CAD1845

= [B19) 825-3513 phone

> (§19) 825-3816 fax

= mevansi@iemongrove.ca.gov

= WaWW EMongrove.ca.gov

=

=

» —--Ciriginal Message--——

= From: Abbas Keshavarzi [mailto:kashauar.:iahas@sbcghbal.nat]
=

> Sent Monday, June 27, 2016 2116 PM

= To: Miranda Evans

> Subject: Re:

= 2545 Crestline Drive

=

= Hello

= Miranda

= After recieving the initial code

> anforcrment notics, the owner of this property hired me o
= draw an 2s-built plan and apply 1o obiain a building permit
= for non permitted works that have been done, We have been in
= contactwith the ¢ity since day 1 and even had Ed Carison
= from their office come inte your offica and the staff

> reassured us there would be no fines as we came in right
> after the letter was served, We are working with the City

> and | was in contact with Paulo, Patt and othsr staff

= members singe then to make 1t work. We have had alot of
> delays out of our control, but after several meeftings and

= conversations | submitted the project on June &ih, now you
> gurprised us with this letter and 31 4500 fine, this is not

- fair and the owner can not even aford this, building codes
> that you referenced dan't say any thing regarding fines.

> Building Code indicates permit is required and this is

= exactly what we are trying to do. This building is nct a

= boardinghouse facility, residents are independent and living
= there as a larga family. Please help us so that we can get
= fhe situation rectified with the City of Lemon Grove, it is

= our intention since day 1 1o cooperate and be a goot

= neighbor and help keep people off the streets of Lemon

= Grove"

=

> Best

= Regards

= Abas Keshavarzi
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= [B58) 60 3- 308 (emmmmmemmmanan e

= 0n Thu, 82316, Miranda Evang <mevans@lsmongrove.ca gove
= wrobe:

-

= Subject; 2545

= Crestling Drive

= To: "keshavarziabas@sboglobal net™

= = keshavarziabas@sbeglobal. net>

= Co "David DeVries" <ddevriesi@lemongrove.ca.gov>

= Date: Thursday, June 23, 2016, 5:56 PM

Mr. Keshavarzi,

WOWOW WY W W W W W WY

Please review the attached

=

= |etter regarding the plans you submitted on June §, 2016.

= A copy of this notice has also baen mailed to your address
=pn filz with the City and to the propery owner's

= gddress. Please forward this email to the

= .

= property owner, as we do not have record of their email

= address, and lst me know of any quesbions you may have,
= Thank you for your attention 1o this

= mattar.
=

Sincersly,

N W WV

Miranda Evans

Asgistant

= Planner

= City of Lemaon Grove

= Development Servicss

=

> Department

= 3232 Main Streat

= Lemon Grove, CA 91845

= (B19)

» 825-31813 phone

(519) 825-3818 fax

= mevansi@lemongrove ca.gov
= WwWw. lemongrove. ca.gov
=

W
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Tim Hutchison

City Redevelopment, LLC

10808 Camino Ruiz, Suite #8130
San Diego, CA 92126
thutchison@cityredev.com

www cityredev.com

p: (858) 635-5549 %213

f: (866) 523-3271

6 attachments

3446_001.pdf
= 1932K

2545 Crestline Drive, B16-000-0344.pdf
~ 69K

@ Distinctions among housing types_06-16-14 (2).pdf
90K

goi?(ﬂnctions among housing types_06-16-14 (2).pdf

ID City of Santa Barbara v. Adamson, 610 P. 2d 436 - Cal Supreme Court 1980.xps
3380K

ID City of Santa Barbara vs Adamson unrealated persons living together as family.xps
1477K
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Independent
Living Association

by Community Health Improvement Partners

FACT SHEET

THREE LEGAL PROTECTIONS CALIFORNIA LOCAL
GOVERNMENTS AND OWNERS OF INDEPENDENT LIVING HOMES

FOR THE MENTALLY ILL NEED TO KNOW.

Jene 2014

1. Definition of Family:

Why independent living homes may
locate in residential zones in
California:

In a 1980 California Supreme Court
decision, City of Santa Barbara .
Adamson, the court ruled, based on
privacy rights, that definitions of
“family” for purposes of zoning cannot
distinguish ~ between  related and
unrelated individuals. Therefore, local
governments cannot limit the number
of unrelated adults that may reside
together functioning as a family if they
do not limit the number of related
persons.  However, several local
governments still attempt to use or

enforce an illegal definition of family.

Following are examples of legal
definitions of family local governments

can usel

Example 1: One or more persons
living together as single house-keeping
unit.

Example 2 One or more persons,
related or unrelated, living together as a
single integrated household in a
dwelling unit.

Independent Living homes for the
mentally ill function as a family. They
treatment,
individual or group counseling, case
management, medication management,
or treatment planning. They do not
supervise daily activities. Therefore,
Independent Living homes are not

do not provide care,

subject to state licensure requirements.
What they do provide is a supportive
family-like home setting for unrelated
adults.

[

local
governments
cannot limit
the number
of unrelated
adults  that
may reside
together

functioning

as a family

”

Typical characterstics of a family
include:
¢ The formation of close
emotional and psychological
bonds.
¢ Commitment to each other and
emotional support.
¢ Rotation of chores.

*

Eat evening meals together.
¢ Socialize together and engage
in shared activities of their
choosing.

Families may employ staff to support
household functions. It is not
uncommon for family members to go
to outpatient medical services or receive
home health services. They may hold
social meetings in their homes.
Residents of these households have
equal access to the entire dwelling.
Because these homes are neither
boarding houses nor commercial
enterprises they should not be treated as
such by local governments.

2. Types of group homes the
California Health & Safety
Code “six and
provisions do and do not

apply to

under”

Many local governments are not aware
of the regulatory distinctions between
group homes required to be state
licensed and those that are not.
Facilities that are required to be licensed
are  those that provide care,
rehabilitation and other forms of
treatment, client supervision and
medication dispensing or management.

Originally develgped for the Solutions for Treatment Expansions Project funded by
The California Endowsnent and developed and managed by the Global Institute for Public Stratesies.
Moditfied and wused by the IL.A with their permission. To contact the IL.A: 858.609.7972 or email: info@silasd.org



California  law  exempts licensed
residential treatment or board and care
facilities with six or fewer people from
being subject to local zoning and land
use regulations (Health & Safety Code
Section  1566.3  for  Community Care
facilities). These sections of the Health &
Safety Code only apply to licensed
facilities and never apply to residences
that are
licensed.

not required to be state

Unfortunately, many local governments
erroneously apply the “six and under”
provision to Independent Living
residences, inappropriately citing them
for code violations requiring that the
have
residents, or have a conditional use
permit (CUP), or some other type of
administrative use permit, or must

residence must six or fewer

become state licensed, none of which
apply.

Local governments cannot
zoning or land use

require
permits  or
restrictions for a residence that is not
required to be licensed if the restriction
is not imposed on all residences in the
jurisdiction.

If such an ordinance is enacted by a
jurisdiction it should be free of
discrimination as defined by fair
housing laws.

3. How fair housing laws apply to
zoning and land use for housing
for persons with disabilities

The 1988 federal Fair Housing
Amendments Act (FHAA) defined both
disability and discrimination regarding
housing rights.

Housing includes licensed residential
treatment  programs as well as
Independent Living homes for the
mentally ill and other persons with
disabilities when they reside as a family
for an extended period as opposed to
an overnight or "hotel" situation.

A

“. .. many local

governments
erroneously apply
the ‘six & under’
provision to
independent
living residences
inappropriately
citing them for

code violations.”

~

A

“, .. target

independent
living homes for
persons with
disabilities when
it is more about
"who'' is living in
homes rather
than "what"
types of homes

they are.”

Y

Attachment F

Disability, according to fair housing
laws, includes but is not limited to the

mentally ill and those addicted to
alcohol and other dmgs.

3 types of housing discrimination are

defined by the FHAA:

L Discriminatory intent targeting
protected classes of people

II. Discominatory impact  that
doesn’t facially single out a
protected class or classes but its
impact has a disproportionally
restrictive impact on them.

IIT. Failure to provide reasonable
accommodation or flexibility in
zoning and land use decisions
impacting housing for persons
with disabilities.

The following are two examples of

situations in which local governments

are at risk for violating fair housing

laws:

¢ When
regulations are based on conjecture,
not evidence. For instance, a local

restrictive  policies  and

government may state that “these
homes create neighborhood
impairment,” but offer no evidence
to support that supposition, such as
jurisdiction-wide law
statistics that indicate that these
homes stand out as threats to
community health and safety.

enforcement

¢ When regulations or enforcement
specifically  target
Living homes for

Independent
persons  with
disabilities when it is more about
“who” is living in homes rather than
“what” types of homes they are.

To further understand how fair housing
law applies to Independent Living for
persons with disabilities as well as
residential treatment, both

providers and local
governments are encouraged to consult
with  fair housing  professionals
regarding: compliance with state and

licensed
housing

federal fair housing laws and local
zoning and land use  policy
implementation and enforcement

Originally developed for the Solutions for Treatment Expansions Project funded by
The California Endowment and developed and managed by the Global Institute for Public Strategies.
Modified and used by the ILA with their permission. To contact the IL.A: 858.609.7972 or email: info(@ilasd.org
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Independent Livings FAQs

What is an Independent Living?

The term Independent Living is used to describe a wide array of housing for many different types of
residents. Independent Livings belonging to the Independent Living Association (ILA) refers to
privately-owned homes or complexes that provide housing for adults with mental illness and other
disabling health conditions. They serve residents that do not need medication oversight in the home, are
able to function without supervision, and live independently.

Key Elemenits of Independent Livings:
e Independent Livings are homes — they don’t require any licensing.
* Residents are tenants and governed by landlord/tenant laws.
¢ Independent Livings are not regulated because they are not licensed facilities.

Independent Livings
facilitate a group of adults
living together and provide a
safe affordable home for

thousands of people in San
Diego County. Each home is
as individual as the people
who live in them.

What is the “six and under”’ rule and how does it apply to Independent Livings?

s Independent Livings do not require any licensing as they do not carry out any of the functions of
a licensed home (e.g. a Board and Care or Residential Care Facility, ete.).

e Residents live in the home independently and are not provided with “care and supervision”

e NOTE: In California, State law allows for any licensed home (such as a Board aand Care or

" Residential Care Facility) with six or fewer residents to exist “by right”, and cannot be subject to
specific zoning restrictions from a city (see information below regarding zoning). If a licensed
home has seven or more residents, then most cities will require licensed residences (such as a
Board and Care or Residential Care Facility) to obtain a conditional use permit (CUP), which
allows for specifically defined activities on a property (e.g. to provide licensed care and
supervision to residents).

Contact Us: 858-609-7972 info@ilasd.org www.ilasd.org
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DISTINCTIONS AMONG CALIFORNIA

by Community Health Improvement Partners

Distinctions

Licensed Residential facilities

(e.g. Board & Care; Residential Care lecility)1

GROUP HOME TYPES

Independent Living Homes

TYPE OF SERVICE PROVIDED

Non- medical treatment, Supervision and Care

Non-medical services: mentally ill, seniors,
developmentally disabled, alcohol and drug
TeCOVEery programs

Primary Residence

No services. Persons who are not in
need of treatment, supervision or
other types of care. (Can participate

OR FEWER PERSONS

in O/P programs)
# OF HOMES in San Diego 1,200+ Unknown
County
REQUIRED TO BE LICENSED? Yes No
ZONING REGULATIONS FOR 6 None None

ZONING REGULATIONS FOR 7
OR MORE PERSONS

No state requirement for conditional use
permit but many local governments require
them

None—-classified as a “family”
(unrelated adults) living in a single
family unit (City of Santa Barbara

v. Adamson)

ON-SITE MANAGEMENT &
STAFF

Yes

Not required

MANAGEMENT & STAFF

According to licensing requirements: Ensure

Determined by owner

RESPONSIBILITIES property and program compliance
FIND A FACILITY State of CA Community Care Licensing No required identification or listing
Division and Dept. Alcohol and Drugs (ILA does have a online database of
. IL’s at ilasd.org)
(online data bases)
State Department of Social Services
REGULATORY AUTHORITY (Community Care and State Dept. of Alcohol Tenant Landlord laws

and Drugs)

REPORT PROBLEMS TO:

1. Facility

If unsatisfactory response then,

2. Community Care Licensing or State
Dept. of Alcohol and Drugs

e Property owner
e Code enforcement

® Housing & Community
Development

o ILA Complaint Process
regarding ILA members

CONSEQUENCES OF NUISANCE

Potential loss of license

County/municipal fines, civil suit

! Licensed Residential facilities for mentally ill, alcohol and drug addicted, seniors and other protected populations by Fair Housing laws
! Independent Living Homes for Mentally Ill, and others deemed “disabled” or “protected” by Fair Housing laws

Orginally developed for a project funded by The California Endowment and developed and managed by the
Global Institute for Public Strategies and modified and used by the IL.A with their permission.
To contact the IL.A: §58.609.7972 or email* info@ilasd.ore website: wnw.ilasd.org
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California Law Review

Volume 69 | Issue 4 Article 7

July 1981

City of Santa Barbara v. Adamson: An Associational
Rigit of Privacy and the End of Family Zones

Thomas H. Kagy

Follow this and additional works at: http://scholarship law.berkeley.edu/ californialawreview

Recommended Citation

Themas H. Kagy, City of Santa Barbara w. Adarmson: An Assacindional Right of Privacy and the End of Family Zones, 69 CaL. L. Rev. 1051
{1981},

Available at: http:/ /scholarshiplaw beckeley.edu/californialawreview /vol 6%/ isa4 /7

‘Thiz Article is browght to you for free and apen access by the California Law Review at Beckeley Law Scholarship Repesitorg It has been accepted for
Inclusion in Califemila Law Beview by an aathorized sdmindstrator of Bedeeley Law Scholasship Repesitary. For more Information, please contact
jeeragitlaw. berkeleyedu,
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City of Santa Barbara v. Adamson:
An Associational Right of Privacy
and the End of Family Zones

In City of Santa Barbara v. Adamson,' the California Supreme
Court held that a city zoning ordinance that limited to five the number
of unrelated persons who could live together in a single dwelling m
certain family zones violated the right of privacy expressly guaranteed
by the California Constitution. The decision is the first California case
to interpret the state’s right of privacy more broadly than previous un-
derstandimgs of either the state right itself or the federal constitutional
right of privacy, and it signals the end of land use regulation that spe-
cifically attempts to maintain family envirommnents.

This Note argues that the .ddamson decision is an unsound expan-
sion of the right of privacy. Part I briefly sets forth the facts of the case
and the supreme court’s opinion. Part IT analyzes the court’s treatinent
of the privacy issue and suggests that the California right of privacy
should not have been interpreted more expansively than the state’s vot-
ers, in approving the addition of the right to the state constitution, in-
tended it to be. Rather, sound priuciples of constitutional construction
require that the California right be interpreted as being analogous to
the rights protected by the fourth amendment. The analysis concludes
with a consideration of the consequences of the ddwnsen decision on
future efforts at maintaining family zones.

I
THE Casg

A The Facis

The City of Santa Barbara enacted a zoning ordmance that re-
stricted the uses to which properties located within particular desig-
nated zones could be put. Relevant to this case were the zones
designated as one-family, two-family, and multiple-family residence
zones. Family was defined as either * [a]n individual, or two . . . or
more persons related by blood, marriage or legal adoption living to-
gether as a single housekeeping unit m a dwelling umt . . . . for a]
group of not to exceed five . . . persons, excluding servants, living to-
gether as a single housekeepmg unit in a dwelling unit.” »* Among the

1. 27 Cal 3d 123, 610 P.2d 436, 164 Cal. Rpir. 539 (1980) (Newman, J.) (4-3 decision).
2. fd. at 127, 610 P.2d at 437-38, 164 Cal. Rptr. at 54041 (quoting SANTA Barnana, CaL,

1052
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stated purposes for the establishment of the one-family residence zones
was “‘to develop and sustain a suitable environment for family life
where children are meinbers of most families.” 2

Beverly Adamson purchased a large ten-bedroom, six-bathroom
house located i a single-family zone and sought persons to share it.
Two months later, when the city sought an injunction prohibiting vio-
lation of the ordinance, twelve unrelated adults occupied the house.
The house provided ample space for its occupants; there was even on-
premise parking for twelve cars.®

The occupants considered themselves to be like a family. In two
months, they had becomne a “close group with social, economic, and
psychological commitments to each other.”® They rotated chores, ate
meals together, and shared expenses. Three members of the group, in-
cluding Adamson, contributed significant sums to improving the house
and defendimg agamst the city’s suit. The group took a trip to Mexico
and enjoyed other recreational activities together.® Following warn-
ings, the city sought to enjoin the violation of the ordinance. The trial
court issued a preliminary injunction prohibiting the twelve from con-
tinuing to violate the ordinance by living together in any family-resi-
dence zone. Appeal was taken to the California Supreme Court, which
reversed.

B The Opinion

First, the court noted the extent of the restrictions on the twelve's
ability to live together in Santa Barbara. Under the ordinance, there
were only two serious possibilities that would allow them to live to-
gether. They might obtain a conditional use permit to operate a board-
ing house in another zone of the city, or they could apply for a variance
from the ordinance’s strictures.”

The court then briefly analyzed the California right of privacy.®
That right was added to the California Constitution by the state’s vot-

MuniciPAL ORDINANCE § 28.04.230). For a lst of the 37 California cities with zoning ordinances
containing restrictions identieal 1o those challenged in this case, see 27 Cal. 3d at 138 n.1, 610 P.2d

at 444 n.1, 164 Cal Bptr. at 547 n.] (Manuel, J., dissenting).

3. 27 Cal 3d at 132, 610 P.2d at 441, 164 Cal. Rptr. at 544 (quoting SanTa Barsara, CaL.,
MumicPaL OrDaNCE § 28.15.005). The stated intent for establishing the two-family and multi-
ple-family zones was similar. See 27 Cal.3d at 131, 610 P.2d ai 440, 164 Cal. Rpir. at 543

4, 27 Cal3d at 127-28, 610 P.2d at 438, 164 Cal. Rpir. at 541, The twelve persons included
*a business woman, a graduate biochemistry stadent, a tractor-business operator, a real esate
woinan, & lawyer, and others.” Jd. at 127, 610 P.2d at 438, 164 Cal. Rptr. at 541,

5. fd.

b Jfd.

7. fd. at 129, 610 P.2d at 439, 164 Cal. Rptr. at 542, Less serionsly, they could hawve lived
together as masters and servants. See fd.

§. Car Cowst. art, 1, § 1, states: “All people arc by natore free and independent and have
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ers in the 1972 election. The court quoted the following excerpt from
the ballot pamphlet argument made by the proponents of the amend-
ment:

*“The right of privacy is the right to be left alone. 7 i g firndamenral

and compelling Interest. It protects our homes, our families, our

thoughts, our emotions, our expressions, our personalities, our freedom

of communion, and our freedom to associate with the people we choose

.+ + « [1] The right of privacy is an important American heritage and

essential to the fundamental rights guaranteed by the First, Third,

Fourth, Fifth and Ninth Amendments to the U.5. Constitution, This

right .n&t;wfd be abridged only when there 5 a compelling public necd
The court concluded that the ballot argument evidenced the voters® in-
tent to guarantee a right of privacy applicable to one’s family and one’s
home.

The court stated that any abridgment of the privacy right must be
justified by a “compelling [public] interest.”'® Although Justice New-
man’s majority opinion fails to make explicit the analytical framework
employed by the court, this reference to the need to show a compelling
justification for the restriction impliedly suggests that the Santa Bar-
bara ordinance was subjected to a strict scrutiny test triggered by the
infringement of the fundamental right of privacy."!

inalienable rights. Among these are enjoying and defending life and liberty, acquiring, posseasing,
and protecting property, and pursning and obtaining safety, happiness, and privacy.”

9. IT Cal 3dat 130, 610 P.2d at 439, 164 Cal, Rptr. al 542 (emphasis added by the 4w
sout court) {quoting White v, Davis, 13 Cal 3d 757, T74-75, 533 P.2d 223, 233-34, 130 Cal. Eptr,
&4, 105-06 (1975) (quoting the official election brochure)).

Car, ELec. CoDE §§ 3526-3519, 3563-3567 (West 1977T) provide for the submission and seleg-
tion of arguments by proponents and opponents of state measures for printing in ballot pumphlets.
Cal. Erwe. Cope §§ 3570, 3571 (West 1977) regulate the content of ballot pamphileds,

10. 27 Cal 3d at 131, 610 P.2d at 440, 164 Cal. Rptr. at 543,

11, This conclusion is based on the Tact that the bulk of the opinion is devoted 1o a discus-
sion of the privacy right, and on the fact that the connt never makes reference to either the Califor-
nia equal protection clanse, CaL. Const. art. I, § 7, or the fedaral equal protection clanse, U5,
ComsT. amend, XIV, § 1. Thus, at least on the surface, this case appears 1o be grounded in the
infringement of the fundamental right of privacy, Of Commiliee lo Defend Reproductive Righis
v, Myers, 20 Cal. 3d 252, 263, 625 P.2d 779, T84, 172 Cal. Rpir. 866, 871 (1981) {citing Adanwsen
for its privacy holding). Traditionally, heightened serutiny has been invoked when governmental
action burdens the exercise of fundamental rights such as privacy. See ep, Hoc v. Wade, 410
UL, 113, 155 (1973); People v. Belous, 71 Cal. 2d 9354, 964, 458 P-2d 194, 200, 30 Cal, Rptr. 354,
360 (1968).

However, the court's approach. in Adamren might also be consireed as an equal proteciion
analysis. Strict scrutiny will ales be invoked in an equal protection setting when governmenial
action allegedly burdens the exercise of a fundamental right in 3 way that affects one class of
peeple differzntly than another, allegedly equal class, Ser, ep, Hawkins v. Superior Court, 22
Cal. 3d 584, 586 P.2d 916, 150 Cal. Rpir. 435 (1978). Given the nature of the complaint in Addam-
sen, it is probably mofe accuraie to say that the heightened scrutiny was triggered by an equal
protection/fundamental rghts approach rather than merely a fundamental rights analysfs. Un-
fortunately, the conrt never articulates such an approach; what equal protection analysis exists in
the opinien must be gleaned from scattercd references to the differences in treatment accorded
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However, the couri did not invalidate the ordinance for want of a
legitimate compelling mterest. The court did not question that Santa
Barbara’s interest in 1naintaining family zones is a sufficiently comnpel-
ling interest to justify an abridgment of the privacy right.'* Instead, it
questioned whether the ordmance’s restrictions “truly and substan-
tially*** furtliered the compelling interest. In doing so, the court ad-
dressed the specific ways in which the ordinance was to promnote family
environments, and deeided that the ordinance was not necesary to ac-
complish those specific goals.

The court considered the relationship of the ordmance’s restric-

families and nonfamilies. See 27 Cal. 3d at 128, 133, 134, 610 P.2d at 438, 441-42, 442, 164 Cal,
Eptr. 541, 544-43, 543,

Such references indicate that the court did not rely solely on the right of privacy to invalidats
the Santa Barbara ordinance. Rather, the courd looked at the distinction made between related
families and unrelated louseholds of imnore than five people and found it to be an wnjustifiably
barsh inethod of solving the social problems that detract from family environments. See note 16
and sccompanying text fyfra for a discussion of California’s treatment of arbitrary and unneces-
sary classifications. An inquiry into wnjustified classifications parallels equal protection analysis,
and may actually be equal protection analysts. See, e, Purdy & Fitzpatrick v. State, 71 Cal. 2d
366, 456 P.2d 645, 79 Cal. Rpir. 77 (1969).

In one respect, it makes little difference in cases such as ddaseon wiether the analysis is
equal protection or pure fundzmental rights, since Leightened scrutiny will probably be invoked
in cither case and the state forced to demonstrate a cownpelling interest in il restrictions. Cf.
Commitiee to Defend Reproductive Rights v. Myers, 29 Cal.3d at 256 n.22, 625 P.2d a1 793 n.22,
122 Cal. Rptr. at 880 n.22 (srct scrutiny triggered by infringeinent of fondmnental right noted
also to be appropriate for inplcit equal protection issues; no separate analysis of the two issues
deemed necessary),

However, muddling the two distinet issues together without explicitly noting their existence
may cause probléms in the longrun, For instance, il ddawuon is purely a fundzinental right of
privacy case, then there imnay be no way to limit its holding to distinctions between related families
and unrelated “families™ See text accompanying note 74 fyfrg. Such a bolding could alse have
serious implications for land wse planning generafly:

*Were 2 court to . . . hold that an inferred right of any group to live wherever it chooses

might not be abridged withowt some compelling siate interest, the law of zoning would

be literally turned upside down; presumptions of validity wouald becomne presumyiians of

mvalidity end traditional polics powers of a state would be severely circumsenbed.”
Associated Home Builders, Ine. v. City of Livennore, 18 Cal. 3d 582, 603, 357 P.2d 473, 485, 135
Cal. Rpdr. 41, 53 (1976) (quoting Comment, Zondne, Communes and Egpeal Protection, 1973 Ure.
L. Anp, 319, 324),

12, Swe 27 Cal, 3d gt 131-32, 610 P.2d at 440-41, 164 Cal. Rptr. at 543-44. Upon stating that
Santa Barbara must assert & compelling stats interest, the court noted that the penéral intent of the
ordmance to further the public health and welfare would “hardly justify the restrictions.” Jfd'. at
131, 610 P.2d 2t 440, 164 Cal. Rper. at 543. The court then guoted the purpose behind seiting up
the one-family, two-family, and meltiple-family zones, fe, preserving an appropriate environ-
ment for family life. The court did not discuss the sufficiency of this purpose as a justification for
the restrictions before going on to ask whether the ordinance “truly and substantially” furthered
that purpose. J4g. &l 131-32, 610 P.2d at 440-41, 164 Cal Rptr, at 543-44, The inferenca mnay be
drawn froun this silence that the court acknowledges thet maintaining a switable environment for
family life is & compelling state interest. See alo i, at 128, 510 P.2d at 438, 164 Cal. Rptr. at 541
(“Valid laws can, of courss, be wrilten to help promole and protect values that family life en-
hences.™); & at 133-34, 610 P.2d at 442, 164 Cal. Rptr. at 545 (referring to “the legitnrate aim of
maintaiming a family style of living") (emphasis added).

13, Jfd. at 132, 610 P.2d at 441, 164 Cal. Rptr. at 344
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tions to the goals of achieving low population density and avoiding
overcrowding. The court held that the ordinance did not further these
goals directly enough because it did not limit the number of related
residents who could live together, nor did it limit the nunber of ser-
vants who could hve in one household." Thus, overcrowded house-
holds would not be affected by the ordinance if they were comnposed of
related people, whereas an uncrowded household of inore than five un-
related people would nevertheless be illegal.

The court also found that the ordinance’s “rule-of-five” was unre-
lated to prevention of noise, traffic or parking congestion, or any other
activities or conditions that inight detract from a fainily environment.
The court stated that the assminption that a large group of unrelated
persons would be more likely to cause any of these evils than an
equally-sized related group did not “‘[reflect] a universal truth.’ ™"
Families can contribute to urban problems to the sane extent as
nonfamilies consisting of more than five unrelated people. Although
the court did not say as much, it apparently viewed the distinction be-
tween families and unrelated groups of more than five people as an
arbitrary one that did not rationally relate to the underlying purpose of
the ordinance.'®

The court further noted that any assumption that groups of unre-
lated persons made for an immoral environment for fainilies with chil-
dren would not justify the ordinance. Previous case law had held such
an asswinption impermissible."”

14. fd.

15, fd. at 133, 610 P.2d at 441, 164 Cal. Rptr. at 544 (quoting City of Des Plaines v. Trottner,
34 111 2d 432, 437, 216 N.E2d 116, 119 (1966).

6. CF. Hawkins v. Superior Court, 22 Cal 3d 584, 592, 586 P.2d 916, 921, 150 Cal. Rpir,
435, 440 (1578) (under California's equal protection clause, CaL, CowsT, art, |, § 7, the state haos
tlie burden of showing a compelling state interest justifying the classification and also that the
classification is necessary to promote that compelling interest); People v. Belous, 71 Cal. 2d 954,
64, 455 P2d 194, 200, 80 Cal. Rptr. 354, 360 (1969) (legislation impinging on constitutionally
protected areas must be narrowly drawn and pecessary (o accomnplish n permissible compelling
policy); Purdy & Fitzpatrick v. State, 71 Cal. 2d 566, 580-81 & n.32, 456 P.2d 645, 655 & n32, 79
Cal Rptr. 77, 87 & n.32 {1969) (state cannot establish arbitrary classifications that bear no rational
relation to the compelling state interest under the federal equal protection clavse, ULS. ConsT.
amend, XIV, § 1). For a discussion of the court’s analytical framework, see note 11 and accompa-
nying text supra.

17. 27 Cal 3d at 133, 610 P.2d at 441, 164 Cal. Rptr. at 544 (citing United States Dep't of
Agric. v. Moreno, 413 U8, 528, 534 n.7 (1973) and Atkisson v. Kern County Hous. Auth,, 59 Cal.
App, 3d 89, 57, 130 Cal. Rpur. 375, 380 (5th Dist. 1976)).

The court’s concem that the family-like Askumson twelve were being kept out of their house
because the city improperly considered such a lving arranpement immoral seems misplaced, An
illegitimate auzmpt to penalize unmarried couples relative o married couples was not demon-
strated, since the ordmance did not penalize couples wiho were unmarried. The suggestion that
Santa Barbara was atlempiimg 1o prevent some immorality fails to take into account the fact that
the city allowed up to five unrelated adults to live logether. Ser text accompanying note 2 sugea,
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Finally, the court asserted that each of the ordinance’s goals could
be achieved by less restrictive ineans.'® The court concluded that gen-
erally, “zoning ordinances are much less suspect when they focus on the
use than when they command inguiry inte whe are the users.”"® Further
suggestion as to the type of law that the court wonld approve is found
in its discussion of the way the New Jersey Supreme Court has ap-
proached similar zoning ordinances. The court suggested that a single-
family zone would cause no constitutional problems if a family were
defined as “ ‘a reasonable number of persons who constitute a bona fide
single house-keeping unit.”**® In a second case, the MNew Jersey
Supreme Court stated that “a group bearfing] the “generic character of
a family unit as a relatively permanent household,’ . . . should be
equally as entitled to occupy a single family dwelling as its biologically
related neighbors.”!

The court concluded its opinion by holding that neither the possi-
bility that the twelve could obtain a conditional use permit to operate a
boarding house in another part of the city nor the possibility that they
might obtain a variance made the ordinance constitutional.™

I
ExpansiON oF THE RIGHT TO PRIVACY

The court’s treatinent of the right of privacy guaranteed by the
California Constitution expands that right beyond the scope recognized
m previous cases. The extent of the expansion is unclear, because the
court articulated no limiting principle to be applied in future cases.

A, The Extent of the Expansion
1. Prior California Frivacy Law

The constitutional amendment of 1972 that added privacy to the
hist of rights guaranteed by the Califorma Constitution has had little

18, Eg:

“[BJesidential character™ can be and is preserved by restrictions on transient and institu-

tional uses (hotels, motels, boarding houses, clubs, etc.). Population density can be regu-

lated by reference 1o floor space and facilities, Moise and morality can be dealt with by

enforcement of police power ordmances and criminal statutes. Traffic and parking can

be handled by Rmitations on the number of cars (applied evenly to all households) and

by off-street parking requirements,
27 Cal 3d at 133, 610 P.2d at 441, 164 Cal. Bpir, at 544,

19, JFd. at 133, 610 P2d at 441-42, 164 Cal Rptr. at 544-45 (emphasis in original).

20. Jd. at 134, 610 P.2d at 442, 164 Cal. Rptr. at 545 {quoting Berger v, State, 71 N.J. 206,
225, 364 A 2d 993, 1003 (1976)).

21, Statew. Baker, 81 MU 99, 108-08, 405 A.3d 368, 372 (1979) (quoting City of White Plains
v. Ferraioli, 34 N.Y.2d 300, 306, 313 N.E.2d 756, 758, 357 MLY.5.2d 440, 433 (1974)) guored ar 27
Cal, 3d at 134, 610 P.2d at 442, 164 Cal. Rptr. at 545,

22, 27 Cal, 3d ar 134-37, 610 P24 at 442-44, 164 Cal. Rpir. at 34547,
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impact outside of the areas of surveillance and data gathering. The
leading supreme court cases defining the right are Whire v. Davis® and
People v. Privitera *

In White the plaintiffs alleged that undercover police officers were
posing as students and attending classes at the University of California
at Los Angeles. It was further alleged that the police were investigating
no illegal activity; they were recording class discussions in order to
comnpile dossiers on professors and students. The supremne court held
that such allegations state a cause of action for violation of the right of
privacy.*

Justice Tobriner, writing for a unanimous court, began the analy-
sis of what the right to privacy encompassed by examining the ballot
arguinent submitted by proponents of the amendment.* Such ballot
arguinents are the primary aids im interpreting a constitutional amend-

23. 13 Cal 3d 757, 533 P.2d 222, 120 Cal. Rptr. 94 (1975).

24, I3 Cal 3d 657, 391 P.2d 219, 153 Cal Rpir. 431, cort. demiad, 444 UL, 949 (19749).

25, 13 Cal. 3d at T73-76, 533 F.2d at 232-35, 120 Cal, Rpar. at 104-07, The court alse held
that such allegations state a cause of action for violation of the federal constitutional guaraniess of
freedom of speech and association. fo. at 767-73, 533 P3d at 228-32, 120 Cal. Rpir. at 100-04,

26. The ergument in favor of the privacy amendment read in full:

The proliferation of government snooping and data collecting is threatening to de-
stroy our traditional fresdoms. Government agencies seem (o be competing to compile

the most extensive scts of dossiers of American cilizens. Compulsrization of records

makes it possible to ereale “cradie-lo-grave™ profiles on every American.

AP present there are RO SffEcIive Feriraints on e ion detfufiier af povermiment
ad business.  Thiv antendirtent creates @ fegal and able right of privacy for every
Caffformian,

The right of privacy is the right to be left alone. [t is 2 fundamental and compelling
interest. Il protects our homes, our famikies, our thoughts, cur emotions, our expressions,
our personalities, our freedom of coonmunion, and our freedom to associate with the
people we choose, Tt prevents povernment and business interests from collecting and
stockpiling unn information about us and from misusing information gathered
for one purpose m order to serve other purposes or (o embarrass us.

Frndapmental to our privacy fx the abiliy fo eontrol cirerlation & persanal information.
‘This is essential to social relationships and personal freedowmn. The proliferation of gov-
ernment and business records over which we have no control limits our ability to control
our personal lives, Often we do not know that these records even exist and we are cer-
tainly unable to determine who has access to them.

Even inore dangerous is the loss of control over the acevracy of povernment and
bosiness records on individuals. Obwviously, if the person is unaware of the record, he or
she canmot review the file and correct mevitable misiakes, Even if the existence of this
information is known, few government agencies or private bugineszes permit individuals
lo review their files and correct errors,

The average citizen also does not have control over whal inforination is collected
about him, Much is secretly collected, We are required to report some information,
regardless of our wishes for privacy or our belief that there is no public nesd for the
information. Eged time we apply for o credlt card or a Bfe insurance poliey, file a rfax
returr, fnterview for & fob, or get a drivers' license, @ dassier i opened and an informational
profife & sketched Modem technology is capable of monitormg, centralizing and com-
puterizing this information which eliminates any possibility of individual privacy,

The right of privagy is an important American heritage and essential to the funda-
mental rights puaranteed by the Firsi, Third, Fourth, Fifth, and Ninth Amendments io
the U.5S. Constitution. This right should be abridged only when there is compelling pub-
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ment adopted by a vote of the people.””

The White court's analysis of the ballot argument led it to two
conclusions, neither of which would support the Adamsen court’s view
of the privacy amendment. First, the court stated:

Although the general concept of privacy relates, of course, to an enor-
mously broad and diverse field of personal action and belief, [citing
four examples of privacy analysis made under federal constitutional
law,] the moving force behind the new constitutional provision was a
more focussed privacy concern, relating to the accelerating encroach-
ment on personal freedom and security caused by increased surveil-
lance and data collection activity in contemporary society.*®

Second, the court identified the specific concerns that the constitu-
tional amendment addressed:

(1) “government snooping” and the secret gathering of personal infor-
mation; (2) the overbroad collection and retention of unnecessary per-
sonal mformation by pgovernment and business interests; (3) the
improper use of information properly obtained for a specific purpose,
for example, the use of it for another purpose or the disclosure of it to
some third party; and (4) the lack of a reasonable check on the accu-
racy of existing records.™

In Privitera the state prosecuted a doctor and others for the felony
of conspiring to sell and to prescribe the drug laetrile. The supreme
court upheld the jury conviction. The court, per Justice Clark, dis-
missed the contention that the ballot argument m support of the pri-
vacy amendment evidenced any intent to create a right that would
nelude the freedom to use an unproven drug such as laetrile.®® Chief
Justice Bird and Justice Newman dissented, arguing that the majority
had read White too narrowly.*'

The courts of appeals also have narrowly interpreted the scope of
the right of privacy. Although the courts generally have considered the
right applicable in cases involving the use of personal mformation,*

lic need. Some information may remain as designated public records but enly when the

availability of such information is clearly in the public interest.

[The argument concludes by justifying a second change that the amendment made,

not relevant to the scope of the “privacy™ change.]

Ballot Pamphlet, Proposed Amendments to California Constitution wilh arguments to valers,
General Election (Mov. 7, 1972), at 27 (emphasis in criginal)

27, 13 Cal. 3d at 775 & n.11, 533 P.2d at 234 & n. ], 120 Cal. Rpir. at 106 & n.1l.

28, S o 77374 & n.10, 533 P.2d a0 233 & n.10, 120 Cal. Rpar. at 105 & n. 10

29, Jo, at 775, 533 P2d at 234, 120 Cal. Rpir. at 106,

30, 23 Cal. 3d at T09-10, 591 P2d at 926, 153 Cal. Epir. at 438,

30 S 710, 727, 591 P2d an 927, 937, 153 Cal. Rptr. at 439, 449 (Bird, C.1.. dissenting)
(Hhive court “did not purport to sketch ‘the full contours of the new constitutional provision® ™)
(quoting White v. Diavis, 13 Cal. 3d ai 773, 533 P.2d ar 233, 120 Cal. Rpie. at 105); 23 Cal. 3d at
741, 591 P.2d at 9446, 153 Cal Rprr. at 458 (Newman, I, dissenting) (majority uses “selective
quotation”™ to restrict right of privacy).

32 See Division of Medical Quality Assurance v. Gherardini, 93 Cal. App. 3d 668, 676-81,
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they did not consider it applicable where known sex offenders were
required to register with local law enforcement officials.’® An apart-
ment owner’s right of privacy was not considered to be violated by a
city inspector’s unauthorized inspection of an apartment common
area.** The amendment did not guarantee to tenants the right to have
their children live with themn against the wishes of an apartment owner
whose building was on land leased from the city.*® It was rejected in
cases challenging convictions for personal use of cocaine® and mari-
juana?? Tlms, the courts before Adamson had interpreted the privacy
amendment as having fairly narrow parameters.

2 The Scope of Federal Protections

The Adamson formulation of the right to privacy under the Cali-
fornia Constitution exceeds even the scope of the federal constitutional
fornmlation, in that it adds to the previously modest state right of pri-
vacy a new component reseinbling an unlimited freedom of associa-
tion. The Santa Barbara ordinance implicated neither of the interests
said to underlie the federal right of privacy, namely the “interest in
avoidg disclosure of personal matters, and [the] interest in indepen-
dence in making certain kinds of important decisions.”* The ordi-
nance did not cause any disclosure of personal matters, nor did it
purport to inquire into or regulate the conduct of persons concerning

156 Cal. Rptr. 55, 59-62 (4th Dist. 1979) (privacy right requires investigator to show compelling
mterest before examming medical records of patients of a doctor under nvestigation); Fults v,
Superior Court, 88 Cal. App. 3d 899, 902-05, 152 Cal. Rptr. 210, 212-14 (15t Diist. 197%) (although
privacy right is infringed by questions about plaintiff's sexual activity, there is compelling interest
in obtaining truih in patornity suity; Richards v, Superior Couort, 86 Cal. App. 3d 265, 272-73, 150
Cal Bpar. 77, 81 (2d Dist. 1978) (privacy right does not prohibit disclosure of financial informa-
ton for limited purposes of civil action); ¢ Armenta v, Superior Court, 61 Cal. App. 3d 584, 588,
132 Cal. Rptr. 386, 588 (2d Dist. 1976) (use of undercover agent o uncover heroin sales does nol
violate privacy right because such usc is related to specific cimmal oclivity). See afre Valley
Bank v. Superior Court, 15 Cal. 3d 632, 636-57, 542 P.2d 577, 979, 125 Cal. Rpir. 533, 555 (1975)
(disclosure of bank's customer records implicates right of privacy).

33. People v. Mills, 81 Cal. App. 3d 171, 181, 146 Cal Rpir. 411, 417 (4th Dist. 1978).

34, Cowing v, City of Torrance, 60 Cal. App, 3d 757, 762, 131 Cal, Rpir. 830, 834 (2d Dist,
1976) (by implication; court never nentioned Car. Cowst. art, 1, § 1)

35. Cf. Marina Poing, Ltd. v. Wolfson, 98 Cal. App. 3d 140, 155, 158 Cal. Rptr, 669, 678 (2d
Diist. 1979) (by implication; no interference with private sphere of personal choice in family living
arrangewnents wiere comnpatimg property rights must be considered), Aearing grated and opiaion
superseded, Dec. 6, 1979 (ree CaL. R Cr. 976-77)

36, People v. Davis, 92 Cal. App. 3d 250, 260, 154 Cal. Rptr. BIT, 823 {15t Dist. 197%).

37. Mational Org. for Reform of Merijuana Laws v, Gain, 100 Cal. App. 856, 552-93, 161
Cal. Rptr. 181, 183-84 (Ist Dist. 1979).

38. Whalen v. Roe, 429 ULS. 589, 599-600 (1977) (footnotes owitted). For olher analyses of
what privacy means or should mean, see Gerety, Redefinfng Privacy, 12 Harv. C.R.-C.L.L, Rev,
233 (1977); Comment, 4 Tavenomy of Privacy: Aepose, Sanctuary, and ftimate Decivion, 64 Ca-
LiF. L. REV. 1447 (1976); Nate, Roe and Paris: Doer Privacy fave a Principle?, 26 Sran. L. Rev,
1151 (19743,
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“important decisions” as the United Siates Supreme Court has come to
understand the term.*® Indeed, even the traditional first amendment
freedom of association has not been used to protect “private” activities
of the sort protected in Adkmson.®® The California court recognized
the inapplicability of the federal right of privacy in the Adamvson situa-
tion, but simply noted that the Califormia right of privacy is broader
than the federal right.*!

The Adamson fornmlation also ignores the distinction between
families and nonfamilies established by the United States Supreme
Court in its application of thie fourteenth amendment to Adamson -like
problems.* Fillage of Belle Terre v. Boraas* and Moore v. City of East
Cleveland™ evidence the different levels of protection afforded the two
classes under the Federal Constitution. The Felfe Terre court consid-
ered the constitutionality of a statute similar to that in ddamsor. The
court held that a zoning ordinance that restricted the types of families
that could live in one-family zones to traditional families or not more
than two unrelated persons was constitutional. The ordinance violated
neither equal protection nor the rights of association, travel, or pri-
V&C}Lds

In Moore, the city had enacted a zoning ordmance that defined
“family™ so that only members of the nuclear family could live together

39, The Court has never recopnized the decision to live with unrelated individuals as an
“important decision” profected by the right of privacy. Seg eg, Village of Belle Terre v. Borzas,
416 US. | (1974). Seeale text accompanying notes 42-47 yfra. If such a decision were consid-
ered “important,” then presumably the current California restrictions on choosing renter-room-
mates, s=¢ Cat. Gov't Cope §§ 12927(c), 12955 (West 1980), could be challenged as
uuconstitutional. Tt is interesting to pote that the California court seemed to regard the above
restrictions as compatible with the expanded right of privacy, 27 Cal. 3d at 134 n.4, 610 P.2d at 442
n4, 164 Cal. Rpir. at 545 n.4, perhaps because classifications play a minor role in the restrictions.
Thus, Ms. Adamson still is not completely free to pick her roommates solely on the basis of her
personal values and preferences.

40, L. Tring, AMERICAN CONSTITUTIONAL Law § 12-23, at 701 (1978). Rather, the right of
associztion has protected the joining together of people to engage in or advocate goals and activi-
ties “indspendently protected by the first amendment.” A, at 701-02,

41, 27 Cal. 3d ac 130 0.3, 610 P.2d at 440 n.3, 164 Cal. Rper. at 543 n.3.

42, Of course, smce Adamres 1must have been decided on purely state constitutional
grounds, see note 11 supra, this distinction is not controlling for the California Supreme Court.
The state court i5 free to inlerpret its own constitutbon as it sees fit, so0 long as its inlerpretation
does not undermime federal constitutioual guarantees. See notes 53-54 and accompanying text
iyfa. Moreover, to the extent the federal distinetion is derived from cases involving constitutional
claims not at jssue i ddomeon, see genenally note 11 and accompanying text supra (actual basis
for Adamiron result not exphcitly set out), the distinetion may be inapposite.

However, the federal cases discussed in the text involved a variety of federal constitutional
elaims, including equal protection and the right of privacy. Since ddamson also appears o have
been decided on both fundamental rights and equal protection grounds, i , these federal cases are
mdeed rclevant, although not coutrolling,

43, 416 U5 1 (1974).

44, 431 U.S, 494 (1977).

45, 416 US. at 7-9.
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as a single household. The appellant had been convicted of living with
her son and two grandsons, who were first cousins rather than brothers.
The city argued that its ordinance 1nust be sustained under Beffe Terre.
The Court rejected this argument, noting;
[O]ne overriding factor sets this case apart from BSeffe Terre. The ordi-
nance there affected only wnrefated individuals, It expressly allowed all
who were related by “blood, adoption, or marriage” to live together,
and in sustaining the ordinance we were careful to note that it pro-
moted “family needs” and “family values.” East Cleveland, in con-
trast, has chosen to regulate the occupancy of its housing by slicing
deeply into the family itself. . . .

. . . 'This court has long recognized that freedom of personal
choice in matters of marriage and family life is one of the liberties pro-
tected by the Due Process Clause of the Fourteenth Amendment.” A
host of cases . . . have consistently acknowledged a “private realm of
family life which the state cannot enter.”*®

Smith v. Organization of Fosier Families® confirms the disparate
levels of federal constitutional recognition accorded family relation-
ships on the one hand and quasi-family relationships on the other. In
Smith a group of foster parents challenged the procedures for the re-
moval of foster children fromn foster hownes as being violative of the due
process and equal protection clauses of the fourteenth amendinent, m
effect claiming an interest in the foster parent-child relationship akin to
the interest recognized in relationships between niembers of natural
families. While acknowledging that foster families share to a certain
extent the characteristics of natural famnilies, the Supreine Court held
that foster parents, whose interest in the children arose entirely out of a
state-created, usually temporary, contractual relationship, could clain
no rights with regard to the children that would in any way interfere
with the constitutional rights enjoyed by the natural parents regarding
their children. Cases such as Belfe Terre, Moore, and Smiith make clear
that federal constitutional law recognizes greater protection for the
family vis-a-vis the government than it does for the nonfamily, The
Adamson associational right of privacy clearly does not follow the fed-
eral scheme.

B, Arguments Against Expanding the Right of Privacy

There are two najor arguments against expanding the right of pri-
vacy to include the right of unrelated persons to live with however
many other persons they chose im any area of a city. First, this expan-
sion is mconsistent with accepted principles of constitutiona) interpre-

46, 431 U.S. at 498-99 (plurality opinion) (citations omitted).
47, 431 U.S. Bl6 (1977).
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tation,*® and, second, such an expansion effectively prevents cities from
maintaining zones that are designed to foster family environments.

I The Role of the Court in Constitutional Interpreration

The Adamson holding is not consonant with an awareness of the
proper judicial role in interpreting the constitution. A number of fac-
tors counsel against the court’s expansion of privacy. First, although
the California Supreme Court is not bound by Beffe Terre in interpret-
ing the California Constitution, the court should consider that case as
representative of the American values to which it should refer m defin-
ing the nebulous right of privacy.* Second, although not bound by the
city’s legislative judgment either, that judgment is inore representative
than the court’s, and, should receive somne deference from the court,
expecially since the court might have considered the legislative process
incomplete until Adamson had exhausted her administrative remedies,

48. There are several theorics of how eourts should approach constitutional adjudication.
See MNowak, Book Review, 68 Cavie. L. Rev. 1223, 1226-27 (1980). Cowmipare R. BERGER, Gov-
ERNMENT bY JUDICIaRY (1977) (decision should follow Literal wording of constitutional text) with
I Evy, DEMOCRACY AND DISTRUST 1-41 (1980) (decision should follow textual provisions of
constitution and support values necessary to representative povernment); J. Nowak, R. Rotunna
& J. Yound, Hanpaook on CoNsTITUTIONAL Law 410-19 (1978) (decision should be principled
so that consistency is achieved, authority enhanced, and stability of democratic system main-
tained); L. Tring, supre note 40, ch. 11, at 564-75 (decision should be based on constitution’s
language, its history, and history and values of American society); and Grey, Do We Have an
Cuwritten Constionion?, 2T Stam. L. REv. 703, 706 (1973) (decision should be based on “basic
national ideals of individual berty and fair treatment,” whether expressed or not).

Adamren is not reconcilable with any of these five different theories, The text that follows
shows that the court’s mterpretation of the privacy amendment is inconsistent with the amend-
ment’s history, with the history and values of American soclety, and with previous mterpretations
of the amendment. While one is tempted to argue that the decision is compatible with the Berger
theory, R. BERGER, supra, because the privacy right is exphicitly guaranteed in the California
Constitution, such an approach nonetheless misses the critical lssue. Under either the explicit
California right or the implicit federal right, the key question is what the scope of the right is to be,
a question that cannot be decided simply by referring to the explicitness of the guarantes. Siee text
accompanying notes 49-69 g,

49, CF Poe v. Ullman, 367 ULS, 497, 542 (1961) (Harlan, J., dissenting), gquoted fn Moore v.
City of E. Clevaland, 431 U.5. at 501 (plurality opinion) (footnole omitted):

If the supplying of content to this Constitutional concept [of due process] has of necessity

been @ rational process, it certainly has not been one where judges have felt free to roam

where unguided speculation might take them. The balance of which I speak is the bal-
ance struck by this country, having regard to what history teaches are the traditions from

which it developed as well as the traditions from which it broke. That tradition is a

Living thing. A decision of this Court which radically departs from it could not long

survive, while a decision which builds on what has survived is likely to be sound. Mo

formula could serve as a substitute, in this area, for judgment and restramt.
Aur see Statc v. Baker, 81 N1 99, 405 A_2d 368 (1979) (invalidatimg 2 definition of family similar
to that in Adamreon on the basis of generalities in the Mew Jersey Constitution). Comgpare Chil-
dren's Home v. City of Easton, — Pa. Commw. Cr. —, 417 A.2d 230 (1930} (definition of family
that excluded foster family beld unconstitwtional based on Meere) witk Carroll v. Washington
Township Zoning Comm’s, 63 Ohio St 2d 249, 408 M.E2d 191 (1980) (per curiam) (opposite
result for a foster family that included many more children).
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namely, the variance process.*® Third, and perhaps most disturbing,
the court largely ignored the voter intent in amending the California
Constitution and made a radical departure from previous cases inter-
preting the privacy right.

In approving the privacy amendment, the voters were addressmg
the Hmited problem articulated in the election brochure. While the na-
ture of a constitutional amendinent may imply a potentially broader
scope of application than would a statutory amendment,*' the intent of
the voters must nevertheless be considered n assessimg that scope.™

30. 1t is settled California law that a plaintiff who allsges that a law is unconstitutional as
applied must exhausi his administrative remedies. See, eg , Metcall’ v. County of Los Angeles, 24
Cal. 2d 267, 269, 148 P.2d 645, 646 (1944); United States v, Superior Court, 19 Cal. 2d 189, 194,
120 P.2d 26, 29 (1941). The rule is justified because it conserves judicial resources by allowing
slale agencies o correct their own errors and allows an initial decision to be made by a body that
usually will have more expertise than a court while reserving to the court ultimate judginent. See
Ryckman, Land &se Litfgation, Federal Surisdiction, and the Absiention Doctrives, 63 CALIF. L,
REv, 377, 392 (1981} (justifications of the analogous federal rule), See adee A2, ot 377 (plointiff
would be wise to seek administrative relief first). The Adepesor court appeared to hold that pluin-
T need not exbaust adminisieative remedies i the statute iz uneonstitutional on its face, 27 Cal.
3d at 137, 610 P.2d at 444, 164 Cal. Rpir. at 547. The more egregiously unconstitutional a statute
iz, the more this rule s=ems justified. For example, a statute that stated that a member of a rocinl
minority wis barred from some benefit unless that member were exempted by a state agency
would obvicusly be unconstitutional on its face, and it would be ridiculous to require an adminis-
trative appeal before allowing a constitutional challenge. On the other hand, the varinnce proce-
dure is designed for special cases, such as that presenied by the Adommer teelve. IT the court's
decision stands for the proposition that any restriction on the number of people who may live
together is unconstitutional, then waiver of the administrative exhaustion requirement seems
sound. See Stanb v. City of Baxley, 355 ULS, 313, 319 (1958). If, however, the decision stands
only for the propesition (hat any restriction on the number of people In a family-like group who
may live together is unconstifulional, then it would seem appropriate to require use of the vari-
ance procedure, Many groops of unreluted persons probably would be unfamily-like, and there-
fore the statute would be constitutional es applied to those groups. For these groups thal were
family-like, the statute would only be unconstitutional if a variince were not granted. Challenges
to the statute could be wreated similacly to *1aking™ challenges.

5l. See People v. Western Air Lines, 42 Cal. 2d 621, 635, 268 P.2d 723, 731, appeal dir-
smizsed, 348 ULS. 839 (1954); Cooperrider v. San Francisco Civil Serv. Comm’n, 97 Cal. App. 3d
495, 501, 158 Cal. Rpir. 301, 804-05 (1st Dist. 1979); Miro v. Superior Court, 5 Cal, App, 3d 87, 95,
B4 Cal, Rpir, B74, BEO (dth Dis. 1970).

The justification often ofiered for novel and expansive interpretation of broad or general
constitutional language is that the adoption of a constiintion or a constiiutional amendment
manifesis an intent to provide principles that will be adaptable to changing cireumstanees and
social conditions rather than to leck in the values of a particular historical period. & McCulloch
v. Maryland, 17 U5, (4 Wheat.) 316, 407 (1820) (*[W]e must never forget that it is 2 constitution
we are expounding.”). This reasoning suggests, however, that ihe original undesstanding of an
amendment should be deferred to when 2 court is mterpreting the amendment soon afler {is pas-
sage, particularly if social conditions have not changed significantly in the imerim. Ser Knowles
v. Yates, 3] Cal. B2, 89 (1866); of Weems . United States, 217 U.5. 349, 373 (1910) (“Time works
chanjes, brings into existence new conditions and purpeses. Therefores a principle 10 be vital must
be capable of wider application than the mischiel whieh gave it birilli™).

51 Boord of Supervisors v. Lonergan, 27 Cal, 3d 855, 863, 616 P.2d 802, 506, 167 Cal. Rplr,
#20, 824 (1980); Fields v. Eu, 18 Cal. 3d 322, 328-29, 556 P.2d 729, 733, 134 Cal. Rpir. 367, 371
{1976 Pollack v. Hamm, 3 Cal, 3d 264, 273, 475 P.2d 213, 218, 90 Cal. Rpir. 181, 186 (1970%
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The central analytical difficulty in the 4damson opinion, one that
is not present in either the Wire or Privitera opinions, is that the court
does not justify its interpretation of what the right of privacy means. In
both White and Frivitera the court examined the ballot argument,
made a reasonable interpretation of voter intent based on the evidence
available to the court, and decided the specific issue before the court.
However, in Adamson the court concluded that the California right of
privacy was broader than the corresponding federal right without offer-
ing any justification as to why it should be broader.

Undeniably, the California Suprenie Court is the final arbiter of
the meaning of the state constitution.” Furthermore, the fact that the
California Constitution may parallel, or even duplicate, the language
of the Federal Constitution does not restrict the California Supreine
Court from imterpreting the state constitution differently.”* However,
the Adamson majority’s conclusion that the state right of privacy is
broader than the federal right is supported by no analysis and by only
two citations,” neither of which justifies the court’s conclusion. The
first citation is to California Constitution, article I, section 24, which
provides merely that the California Constitution may be interpreted
more expansively than the Federal Constitution.®® It does not answer
the question of whether m this case the right of privacy should be so
interpreted. The second citation is to that portion of Fhite that quotes
the 1972 election brochure arguinent extensively. As the following
analysis shows, the election brochure argument suggests a much nar-
rower interpretation than the one the court arrived at.

Analysis of the election brochure argument is the primary evi-
dence of voter intent in passing an amendment.*” The brochure argu-
ment, as a whole, suggests that the primary purpose of the privacy
amendment was to protect people against police surveillance and the
compilation and dissemination of personal information.*® The
supremne court cautioned in FFhire that it was not definitively examin-

Cooperrider v. San Franciseo Civil Serv. Comm'n, 37 Cal. App. 3d 495, 501, 158 Cal. Rptr. 801,
80405 (1st Dist. 1979).

53. People v. Pettingill, 21 Cal, 3d 231, 247-48, 578 P.2d 108, 118, 145 Cal Rptr. 861, 871
(1978).

5. Eg.id (sell-incimination); Serrano v. Priest, 18 Cal. 3d 728, 764-65, 557 P.2d 929, 950-
51, 135 Cal Rptr. 345, 366-67 (1976) (equal protection), cert. demied, 432 1.8, 907 (1977); Peaple
v. Brisendine, 13 Cal. 3d 528, 549-50, 531 P.2d 1099, 1113, 119 Cal, Rptr. 315, 329 (1975) (search
and seizure).

55. See 27 Cal. 3d at 130 0.3, 610 P.2d at 440 n.3, 164 Cal. Rptr. at 543 n.3.

56, CaL ComwsT. art. I, § 24 provides: “Rights puaranteed by this Constitution are not de-
pendent on those guaranteed by the United States Constitwtion. This declaration of rights nuay
not be construed to impair or deny others retained by the people.”

57. White v. Davis, 13 Cal. 3d a1 773 & n.11, 533 P.2d a1 234 & n.11, 120 Cal. Rptr. at 106 &

mll.
58, See fd at T74-75, 533 P2d at 233-34, 120 Cal. Rptr. at 105-06.
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ing the scope of the amendment®® Nevertheless, a constitutional
amendment specifically directed at the narrow problem of government
prying into people’s personal lives should not be construed as establish-
ing a right of privacy broader than even the federal constitutional right
of privacy,®® a right which covers a wide range of activities,®' The
amendment’s scope should be limited to those aspects of privacy that
were considered to be within the focus of the amendment.

The structure of the ballot argument suggests such a limited scope
to the privacy right. The first paragraph identifies three threats:
“government snooping and data collecting,” “dossiers,” and
“[clomputerization of records.”** The second, fourth, fifth, and sixth
paragraphs concern solely the need to prevent these dangers.® The
Adamson court quoted only the third and seventh paragraphs, which
contain inore expansive language. The seventh paragraph is clearly
rhetorical: it invokes the rights guaranteed by the Federal Constitu-
tion, and labels them an “important American heritage.”® The third
paragraph begins rhetorically,®® expressing in the broadest language
the amendment’s underlying values, and goes on to state specifically
the protections to be afforded by the amendment: “[The amendment]
prevents government and business from collecting and stockpiling un-
necessary information about us and from misusing information gath-
ered for one purpose i order to serve other purposes or to embarass
[sic] us."% It is reasonable to think that the voters who read this lan-
guage believed the amendment was to be limited in its scope. The

59, fd at 773, 533 P2d at 233, 120 Cal. Rptr. at 105 (“the full contours of the new constitu-
tional provision have as yei nol even tentatively been skeiched"); gecord, National Org. for Re-
form of Marijuana Laws v. Gain, 100 Cal. App. 3d 586, 592, i6] Cal. Rptr. 181, 1584 (15t Dist.
1979) (Privitera [and by implication, Fhie ». Dawlr] does not constrain the application of the right
af privacy only o surveillance and data collection cases).

60, It is likely that the California right of privacy will be interpreted to cover virtually the
sane range of activities as the federal right, and could well be interpreted more broadly, See 27
Cal. 3d at 130 n.3, 610 P.2d at 440 n.3, 164 Cal Rptr. al 543 0.3. See alre Commnitiee to Defend
Reproductive Rights v. Myers, 29 Cal. 3d 252, 625 P.2d 779, 172 Cal. Rptr. 866 (1981) (abortion
funding).

6l. Eg, Bellotti v. Baird, 443 US. 622 (i%79) (minor’s right lo abortion); Zablocki v.
Redhail, 434 118, 374 (1978) (right to renarry); Moore v. City of E. Cleveland, 431 1.5, 494
(1977) (right of fanily to live topether); Roe v. Wade, 410 T.5. 113 (1973} (right to choose an
abortion); Eisenstadt v. Baird, 405 1.5, 438 (1972) (right to use contraceptives); Stanley v, Geor-
gia, 394 LS. 557 (1969) (right to view obscenity i one’s home).

62 Sre note 26 mpng,

63, See il

64, See fd

65. Actually, the first sentence claims the right of privacy to be the “right to be lefl alone”
Fe This must be mere thetoric, since if thers were really such & right, then any government action
that affected individuals would be unconstitutional unless it could meet the test of strict scrutiny,
o Ely, The Wages of Crytng Wolff A Comenens on Roe v. Wade, 82 Yave L.J. 920, 932 (1973)
{privacy cannol “mean the freedom o live one’s life without governmental interference™),

66, See note 26 syped.
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amendment argument did not advocate and the voters did not approve
the broad right read into the ainendinent by the 4damsen court.

An interpretation of the right of privacy that would be consonant
with accepted principles of constitutional interpretation and with the
expression of voter intent evidenced by the ballot argument would pro-
duce a right similar in scope to the right of privacy that arises froin the
fourth amendment. The threat to privacy that the ballot argument de-
cried is similar to that protected against by the fourth amendinent,®”
since the ballot arguinent addressed primarily government snooping
and police surveillance. Inasinuch as the ballot argumnent was directed
at collection, retention, and dissemination of informnation, it suggests a
constitutional protection against invasions of privacy i the sense of the
clagsic Brandeis and Warren article on the subject.** The amnendment
thus should be interpreted to prohibit unnecessary use of personal in-
formation and to disallow any governmental immunity that might pm-
tect state officials fromn suit for violations of this right.

The general concept of privacy is vague and 1nust be fleshed out
before it can become a protection against unwarranted mterference.
However, should that concept require inore substance than that which
the voters intended to give it, the task of giving it content should be
approached with an awareness of the role of the courts in interpreting a
constitution in a democratic society.* Decisions that radically change
existing policies are necessarily made with less predictability and confi-
dence than are decisions that make mcremental changes. As the fol-
lowing subsection indicates, 4dzmson illustrates the need for cantion m
such situations, in that it holds grave consequences for the future of
family-oriented land use planning.

2 The End of Mainiaining Family Zones

According to the 4damson court, a city wishing to further its legiti-
mate interest in imnaintaining family environments can look to two per-

67, See Katz v, United States, 359 ULS. 347 (1967).

68, Warren & Brandeis, The Righr to Privacy, 4 Harv. L. Rev, 193 (13300,

6%, BRestraint in interpretation of 2 constitution is more iniportant than in mterpretation of 2
statute because revision of the former by the people or their representatives is much less likely
than revision of the latter. G State v. Baker, 81 M., 99, 115, 405 A.2d 363, 375 (1979) (Mountain,
I, dissenting) (court should not invalidate an ordmance similar (o that in 4 Zarerger on constitu-
tional grounds}. See afse Hessling v. City of Broomficld, 193 Colo, 124, 563 P.2d 12 (1977) (ob-
taining the Asinesen result on statutory grounds); City of Des Plaines v, Trotiner, 34 Il 2d 432,
216 N.E.2d 116 (1966) (same); City of White Plains v, Ferraioli, 34 N.Y.2d 300, 313 N.E2d 756,
35T BLY.5.2d 449 (1974) (zame).

For a general discussion of the role of the cours in a democratic society, see generaflly A,
BickEL, THE LEAsT DANGEROUS BrawcH (1962) J. Coorer, JuDiciaL REVIEW aND THE Ma-
TIoMAL PoLmical PROCESS: A FuncTional RECONSIDERATION OF THE ROLE OF THE SUPREME
Court (1980); 1. EvLy, sypra note 48,
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missible alternatives to the Santa Barbara approach. The court noted
that ordinances could be redrawn to define “family” in such a way as to
include bona fide single housekeeping units as well as traditional fami-
Hes, as was suggested by the New Jersey Supreme Court.”® Another
suggested alternative was to enact regulations expressly directed to the
specific uses deemed offensive to family environments.”' Unfortu-
nately, neither of these approaches will guarantee to the city environ-
ments conducive to the raising of children as would a Santa Barbara-
type ordinance.

a. Conceptual Families

Initially, one nust ask how an ordinance that is redrawn to permit
“conceptual families” to live in family areas, but not “true nonfami-
Hes,” will be any less subject to the objection that its discriminatory
classifications are grounded in speculative, stereotypical presumptions
concerning the conduct of different groups of people than was the
Santa Barbara ordinance. None of the suppositions regarding the dif-
ferences between conceptual families and true nonfamilies can be said
to be “universal truths” in the sense that eliminating the latter from a
neighborhood will automatically eliminate the problems presumed to
be associated with them. A redrawn regulation in the New Jersey fash-
ion still suffers from the defect of commanding inquiry into who are the
users rather than focusing on the use itself. A conceptual family rule is
no more pertinent to “noise, traffic or parking congestion, kinds of ac-
tivity, or other conditions that conceivably might alter the land-use-
related ‘characteristics’ or ‘environment’ of the districts”" than was the
Santa Barbara ordinance. To the extent that a city cannot prove that
true nonfamilies are the sole cause for the problems under attack, or
conversely that conceptual families are not completely free from such
problems, the redrawn ordinance would still have to be considered as
establishing arbitrary classifications.™

0. 27 Cal. 3d a 133-34, 610 P2d at 442, 164 Cal. Rpir, at 545.

TI. Jfd at 133, 610 P2d at 441-42, 164 Cal. Eptr. at 544-45.

T & at 13233, 610 P2d at 440, 164 Cal. Rptr. at 544 (quoting SanTa Barsara, CaL.,
MuwiciPAL ORDINANCE § 28.15.005).

T3 See notes 11 & 16 and accompanymg text sypre for o discussion of the interplay in
Adamron of fondamental rights and equal protection. The arbitrary classification argument Liter-
ally would be an equal protection argument, but it would probably be invoked after strict scrutiny
had already been applied on account of the infringement of the right of privacy. See text accom-
panying note 74 infra.

Adamser seems to preclude munieipal legislative bodies from making class judgments that
infringe fundamental rights on the basis of minimal evidence or undocumented perceptions. See,
g, 7 Cal 3d at 132, 610 P.2d at 441, 164 Cal. Rper. at 544 (data on the average sizs of relotcd
groups insufficient 1o justify low density protection without comparzble data for unrelnted
groups). This mncans that before any type of discriminatory bousing zoning can be enacted, the
city must either commission a demographic study or believe that its general perceptions are virtu-
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In the absence of some significant universal truth upon which to
base a discriminatory distimction, the Adamson formulation of the right
to privacy would allow virtually any group to claim a right to live to-
gether. For instance, the court apparently approved of the exclusion of
fraternities from family zones.” However, such dictum is inconsistent
with the associational right of privacy established by ddamson—partic-
ularly when groups such as fraternities can describe themselves, with
soine accuracy, as being like a family. Indeed, the logic of ddamson
suggests that even bigamy and polygamy should not be proseribed ac-
tivities in California, since the assumptions pertaining to the specific
social evils to be controlled by the prohibitions probably cannot be
characterized as “universal truths,” yet such assumptions are used to
violate people’s associational privacy. Under the Adamison reasoning, a
more appropriate law in either the fraternity or the pnlygamyfhlgam}r
case would focus on the evils to be prevented—e. g, noise, overcrowd-
ing, traffic, spousal neglect, child neglect, etc.
of relationship involved.

A related problem with the conceptual family approach is that its
workability is premised on the city’s ability to draw the line between
conceptual families and true nonfamilies. Although the court seemed
willing to assume that fratermities, for example, could be excluded from
family zones, neither the court nor the Santa Barbara ordinance so re-
stricting the fraternities explained why a fraternity was not like a con-
ceptual family. The members of a fratermity regularly share meals,
chores, social activities, and expenses; they provide emnotional support
to one another; they may live as members of the household for three to
five years. Indeed, the members of a fraternity consider themselves to
be “brothers,” and often the clder brothers play a role in guiding their
younger brothers through the college experience. The ddamson family,
which had been living together for only two months at the time the city
sued them, differed from a fraternity only in that its members were
slightly older than most fraternity members and consisted of meinbers
of both sexes. Neither of these distinctions is relevant m determining

ally 100% accurate. Under Adaeson’s strict scrutiny, there is no reason why a city should not be
held to this high standard when it enacts 2 New Jersey-type, conceptual family ordinance, the
Adarmsen cowr’s dictmin notwithstanding. Only in the casy case where no privacy right can be
plausibly claimed—e g, smong apartment tenants, guests in hotels/inotels, etc—would the city's
actien be judged wader a less strict standard. Where a group does not claim (o be a conceptual
family bui nevertheless Hives in the same residence—perhaps sharing only the rent, or perhaps not
even that—the associational right of privacy argeably apphies. One need not like the people he
chooses 1o live with: the associational freedown should be commensurate with that reality. A dis-
tinction that infringes on that right is arbitrary and under Adlarsen invalid, regardless of whather
it penatizes conceptual funilies or roe nonfamikies.

74, See 27 Cal. 3d at 135 05, 610 P24 at 443 n.5, 164 Cal. Rpir. at 546 n.5 (noting that
fraternities and sororities are restricted to R-2 zones).
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what constitutes a bona fide household, and they certainly are irrele-
vant to the scope of the privacy protection.

The Adamsen court did not question the fact that the twelve were
like a family since there were findings in the record to support this
proposition. The city presuinably did not bother to contest this issue in
the trial court because under the prior law established in Fillage of Belle
Terre v. Boraas,” such a relationship did not offer a federal constitu-
tional defense to the city’s action. However, if the courts now hold that
the degree to which a group is like a family is relevant to whether the
group has a right to live together—an almost inescapable holding if the
cities and courts wish to implement the Adamson conceptual family
recommendation—a city wishing to inaintain family zones in the New
Jersey fashion will likely resort to one of two enforcement approaches.
Either the city could sue a group like the 4damson twelve when the
group first comes together, £e, at a point when the group could not yet
claim to be a family,” or it might sue later and seek to prove that the
group still was not, or was no longer, like a family. Either course
would require enforcement tactics that would be directly contrary to
the interest in keeping government from prying into the lives of its citi-
zens that was explicitly addressed in the privacy amendment argument
and in White v. Davis.”" The first alternative would require city offi-
cials to keep abreast of who was moving into the city’s various neigh-
borlioods, and the second would require constant monitoring of the
bonds and interactions ainong the memnbers of the group. Only a deci-
sion that any number of unrelated people can live together in single
family zones regardless of whether they can be characterized as concep-
tual families avoids promoting a conflict between the associational
rights set out in 4damson and the protection-from-prying rights set out
in White. This suggests that the preservation of family zones through
Adamson’s conceptual family approach should not be encouraged, and,
indeed, is impracticable.

b Regulating Specific Offensive Uses
The Adamson court suggested that an alternative method to

75 416 LS. 1 (1974).

T6. Two months after the ddwrsen group inet and moved in together, the members were
bike a family. If the suit had been brought two months earlier, the group might not have made
such a convincing family, and the outcome mnight conceivably have been different. Since the court
held that the ordinance was invalid on its face, litigation may arise after cities try to zone a fomily
disirict by defining family so that it is not dependent upon any legal relationship. I the court then
decides a case under such a statute, it may have to decide whether the privacy interest in o proup
trying to becoane family-like is as weighty as the privacy imterest of the ddamison group. Mo
principle is apparent why there should be more of a right to remain family-like than o become
family-like.

71 13 Cal. 3d 757, 533 P.2d 222, 120 Cal. Rptr. 24 (1975).

-71-



Attachment F

-72-

1981] CONSTITUTIONAL LAW 1071

achieve the city's goal would be to enact regulations expressly directed
to the specific nses deemed offensive to family environments. The
court suggested that population density could be controlled by regulat-
mg floor space and facilities, that noise and morality could be dealt
with by criminal statutes, and that traffic and parking problems could
be curbed by limitations on the number of cars each hounsehold can
have and by off-street parking requirements.”™ These suggestions, how-
ever, do not seem tenable,

First, it is not clear that any kind of use-oriented regulations could
deal with such important intangibles as neighborhood stability and
composition, which have as great an impact on the family character of
a neighborhood as do the problems enumerated by the court.”™ It
would seem that no valid laws could encourage stability, since any such
laws would be focusing on the composition of the neighborhood’s
households. Similarly, no valid law could penalize a person for failing
to share to the same depree as families with children the concerns for
the safety, health, and social development of children. .

Second, it would be more difficult to maintain family zones in light
of the rise im housimg prices that would accompany the entry of unre-
lated groups into the market for homnes i single family neighborhoods.
It may be expected that a group like the Adamson twelve, with many
more income earners than traditional families, would be able to outbid
such families for housing, thereby driving up housimg prices beyond the
means of many families.

Finally, even the specific solutions to the enumerated problems
suggested by the court are of dubious merit. Minimum per person floor
space requirements would be expensive to administer and open to the
charge of discrimination against the poor.®® The threat of criminal
sanctions for excessive noise perhaps will succeed in ending loud noises
from mdividual, isolatable sources, but it will have no effect in restrict-
img the general increase in noise levels that increased intensity of use by
unrelated groups would cause. The possibility of limiting cars is politi-
cally unlikely. Moreover, neither that possibility nor a requirement for

78, See note 18 supra.

79.  Although the court is clearly corvect that the assumption that all unrelated groups pose
greater dangers to family zones than do all equally-sized families does not reflect a “universal
truth,” and is generally not susceptible to proof one way or the other, it nevertheless reflects a
judgment that legislative bodies are as qualified as any 10 make. After Adasron, legislators can-
not rely on ungquantifiable perceptions as io what action is likely to improve family life in a neigh-
arhood.

80. See Southern Burlington County NAACP v. Township of Mt Laurel, 67 M1 151, 336
A.2d 713 (1974), ampeal dismissed and cert. denied, 423 US. 808 (1975). Bwr f City of Chulz Vista
w. Pagard, 115 Cal. App. 3d 785, 171 Cal. Rpir. 738 (4th Dist. 1981) (court invalidated ordinance
similar to that i Jddamsen, bul remanded for determination s to whether any of the over-
crowded communal arfangements were public nuisances).
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off-street parking protects the safety of young children as well as simply
decreasing the number of regular drivers in family areas who, because
they do not belong to neighborhood families, may be less aware of the
extra caution needed while driving through neighborhoods in which
young children kve. Thus, these use-oriented restrictions do not fur-
ther the city’s interest in fostering family environments to the same de-
gree as would a Santa Barbara-type ordinance which focuses on the
composition of neighborhoods.

CONCLUSION

In sum, neither precedent, voter intent, nor sound judicial policy
supports the court’s expansion of the right of privacy. In addition, the
specific application of that right in Adamson hinders achievement of a
number of legitimate governmental objectives through land use plan-
ning.®' In particular, it threatens to prevent cities from establishing
and maintaining family zones and proinoting fainily values.

The Adamson decision disregards the limited purpose behind the
California privacy amendment. 4damson and the later decision in
Committee to Defend Reproductive Rights v. Myers®™ demonstrate that
the California Supreme Court has developed a state constitutional right
of privacy that will allow the court to invalidate laws that are constitu-
tional under the parallel federal standard of privacy and which, more
importantly, do not concern information gathering or unwarranted sur-
veillance.

Thomas H. Kagy*

81. See Village of Bell Terre v. Boraas, 416 1.8, at 9. “[Clontrol[ling] population density,
preveni[ing] noise, traffic and parking problems, and preserv(ing] the rent structure of the com-
munity and its attractiveness to families . . . are all legitimate and substantial interests of govern-
ment.” S at 18 (Marshall, J., dissenting).

It should be noted that Santa Barbara has requestsd the League of California Citics to spon-
sor legislation placing another constitutional amendment on the ballot that would eause article T,
section T of the California Constitution as it pertams to regulation of unrelated groups in single-
family zones to be construed in inuch the same way as the Federal Constitution. A. Fischer, The
Adamson Case, Residential Zoning of Unrelated Groups 10-11 (1980) (delivered at the League of
California Cities’ City Attorneys’ Depl. Annual Conference) (on file at Calformis Law Review).

82, 29 Cal 3d 252, 625 P.2d 779, 172 Cal. Rptr. 866 (1981). \

= B.A. 1977, University of California, Loz Angeles; 1.0, 1981, Boalt Hall School of Lyw,
University of California, Berkeley.
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27 Cal.3d 123 (1980)
610 P.2d 436
164 Cal. Rptr, 539

CITY OF SANTA BARBARA, Plaintiff and Respondent,
v,

BEVERLY ADAMSON et al., Defendants and Appellants,

Docket Mo, LA 31126,

Supreme Court of California.
May 15, 1980,
125 COUNSEL
Meaney & Bycel, Banjamin Byce| and Bruce Willlam Plebuch for Defendants and Appellants,

*126 William A, Resneck, Reed & Resnack, Fred Okrand, Mark O, Rosenbaum and Terry Smerling as Amici Curiae on
behalf of Defendants and Appellants,

Fradarick W, Clough, City Altarney, Anthony C, Fischer, Assistant City Atlorney, and Jamas O, Kahan, Deputy City
Attorney, for Plaintif and Respondent,

Burt Pines, City Attarney (Los Angeles), Claude E. Hilker and William B. Burge, Assistant City Attorneys, Ann Hayes,
Daputy City Attorney, Robart W, Parkin, City Attorney (Long Beach), Arhur ¥, Honda, Deputy City Altormey, Donald 5,
Greenberg, Clity Atomey {San Buenaveniura), Elwyn L, Johnson, City Atorney (Modesto), George D, Lindberg, City
Attorney (Chula Vista), William C. Marsh, City Attorney (Monterey), Stanley E. Remelmeayer, City Attorney (Torrance),
James M, Ruddick, City Attorney (Marysville), Robert R, Wellington, City Aftornay (Marina, Del Rey Oaks), John W, Witt,
City Attormey (San Diego), and D, Dwight Worden, City Attorney (Del Mar), as Amici Curiae on behalf of Plaintiff and
Raspondant,

OPINION
NEWMAN, J,

"8l peaple ... have inalienable rights”, proclaims the California Constitution in the first sentence of article |. The second
sentance reads: "Among these [inalienable rights] are enjoying ... life and libarty, ... possassing ... property, and pursuing

and obtaining ... happiness, and priva c:W,u'."Ill

Appallants argue that Santa Barbara and the frial court have violated those rights because the court, on request of the
city, ordered appellants lo comply with a city ardinance which raguires, in the zone where appellants and other
individuals live together, that all occupants of houses like thatin which they reside be members of a family,

127 Section 28,110,030 of the ordinance commands that no premises be used "in any manner other than is permittied in
the zones in which such ., premises are localed,” Other sections describe the zones; those maost directly involved here
are the one-family, two-family, and multiple-family residence zones, The trial court concluded that appellants may not
reside in such zones because they and individugls with wham they wish to live are not within the ordinance’s definition
of "family”

"28.04,230 Family.

", An individual, or two (2) or more persons related by blood, marnage or legal adoption |iving logather as a single

nitpaischolarn google, comischolar_cese toase= 1349800676530 99601 3&a=C ihy+ of= Santa+ Barbara+v, + Adamson) | Clty+of+ Santa+Barbara+v, +Adamsongh ... 112
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housekeeping unilin a dwelling unit....

"2, A group of notto excead five (8) parsons, excluding sarvants, living together as a single housakesping unitin a
dwelling unit,”

The record shows that appellants are three residents of a house in & single-family zone where the minimum lot-size is
one acre, They and other individuals form a group of 12 adults who live in a 24+oom, 10-bedroom, B-bathroom house
owned by appellant Adamson, The cccupants are in their [ate 20's or eardy 30's and include a business woman, a
graduate biochemistry student, a tractor-business operatar, & real estate woman, a lawyer, and others, They are not
relatad by blood, mariage, or adoption,

They movad into the house after Adamson acquired iton December 1, 1977, On February 9, 1878, following warnings,
the city attorney sued for a temporary resitraining order, preliminary injunction, and permanent injunction, A restraining
order was issued on March 7, 1978, a preliminary injunction on March 29, 1978,

Appellants’ household llustrates the kind of [iving arrangements prohibited by the ordinance’s rule-otHive, (§ 28,04, 230,
subd. 2, supra.) They chose fo reside with each other whan Adamson made it known sha was looking for congenial
people with whom fo share her housa, Since then, they explain, they have become a close group with social, economic,
and psychological commitments to each other, They share expenses, rotale chores, and eat evening meals together,
Somea have children who regularly visit, Two (notincluding Adamson) have contributed over $2,000 each to improving
the house and defraying costs of this lawsuit. Emational suppart and stability are provided by the members to each other;
they enjoy recreational activities such as a trip to Mexico together; *128 they have chosen to live together mainly
because of their compatibility,

Regarding physical environment, the house has 6,231 square feet of space and is hidden from the straet by frees and a
fence. It has ofisireet parking for at least 12 cars, Appellants have built a wall around part of the property and a new,
private driveway to help isolate them from neighbors' houses, There is no evidence of avarcrowding though, after
appallants had arrfived, some neighbors did notice a larger number of cars parked on the property and an
undaerstandable increase in the number of residents,

Appellants say that they regard their group as "a family" and that they seek to share several values of conventionally
composed families, A living arrangement like theirs concededly does achieve many of the personal and practical neaeds
served by traditional family living. It could be termed an alternate family. t meets half of Santa Barbara's definition
because it is “a single housekeaping unitin a dwelling unit.” It fails to mest the part of the definition that requires
residents, if they are more than five and are nol sarvants, lo be ralated by blood, marriage, or adoption,

THE ORDINANCE'S RESTRICTIONS

Valid laws can, of coursa, be writlen o help promola and protact valuas that family |ife anhances, The guestion in this
case is whether that kind of law may deny to individuals who are not family members cerain benefits that family
mambars enjoy,

The ordinance atissue is 83 pages long, Tha words "family" and "families" are used al|east 85 tmas, Because of
various phrases in which the words are used it appears that, in Santa Barbara, appellants and their associates are
denied the right to reside together in a ane-family, twofamily, or multiple-family dwelling, a "garden apartment
develepment,” and "a trailer or cabana or combinalion thareol” Olher possible abodes nal adaplable to thair needs
include hote| ("the more or less emporary abiding place of individualz who are lodged”), tourist court ("designated for ..
[use] temporarily by automabile tourists or transients"), and auto trailer ("designad ... to travel on the public tharoughtaras
at the maximum allowable speed [imit™,

*128 Where then, according to the ordinance, might they reside together? Apparenty nowhere, with three exceptions:
First, if any five or less of them were acceptabla as masters, parhaps the others then could sign on as servants, (Sae §
28.04.230, which in part defines family as any "group of not to exceed five (8) parsons, excluding servants .." cf. §
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28,04,180; "all necassary servants and employees of such family,” The legality of such clauses has nol been arguad
hare, but they appear to presant equal protection questions,)

Second, if appellants could meef the regquirements of section 28,894,001 they then might obtain from the Planning
Cammission & conditional use permit to maintain & boarding houss in ancther zone, unlike where they now reside, (See
§ 28,94,030, subd, 17; also § 28,04,100, staling thal a boarding house is "[a] building where meals andfor lodging are
provided for compensation for six (6) or more persons by pre-arrangement for definite periods,”)

Third, they might apply for a variance pursuant to chapter 28,92 of the ordinance, (We discuss below this suggestion of
the city attornay, as wall as his "boarding house® suggestion.)

Do the ordinance's restrictions, with those three exceptions, respect the commands of the California Constitufion
conceming people's rghts to enjoy life and liberty, to possess praperty, and o pursue and obfain happiness and
privacy?

Cur leading precadaent on privacy is White v. Dawis (18751 13 Cal.3d 757 [120 Cal. Rptr, 94, 533 P 2d 222], where this
court chsarved that "the general concept of privacy relates, of course, to an enormously broad and diverse field of
persanal action and baliel..” (ld., pp, 773774, and see In, 10 regarding "the wide varisty of contexts in which the
constitutional privacy analysis has been employed”; Bostwick, A Taxcnomy of Privacy: Repose, Sanciuary, and Infimate
Decision (1976) 64 CalL.Rev, 1447, 1450: "Prosser. as a specialist on foris, focused his analysis on harm-causing
activities thal were proseribed rather than on zanes to be protacted, The [United States] Suprema Court rapidly outpaced
his summary of the law of privacy and a new attempt at classification became necessary," See too Alkisson v, Kem
County Housing Authonfy (1876) 58 Cal. App.3d 88, 98 [130 Cal. Rpir, 375], re ban against unmarried cohabiting
adulis,)

*130 The court in Whife v. Dawis guoted these words from "a statement drafted by the proponents of the provision [that
addad “privacy’ to the California Constitution] and included in the state's election brochura®™ (13 Cal.3d at pp, TT4-774):
"Tha right of privacy is the right to be laft alone, s a fundamental and compaeliling interest. || prolects our fomes, our
families, our thoughts, our emotions, our expressions, our personalities, our freedom of communion, and our freedom fo
associate with the people we choose. ... [l The right of privacy is an imporiant American heritage and essential to the
fundamental rights guaranteed by tha First, Third, Fourth, Fifth and Ninth Amandments to the U5, Constitution, This right
shaould be abridged only whan there is a compailing public nead. . (Italics added,)

That ballot argument evidenced the votars' intent in 1872 to ensure a right of privacy not anly in one's family but also in
one's home 2l The question now is whather that right comprehends the right to live with whomever one wishasgll or, at
least, to live in an alternate family with persons not related by blood, marriage, or adopfion.

*131 ENDS AND MEANS

{1} As was indicated in the foregoing excerpt from the 1872 ballot pamphlet and siressed by the unanimous court in
White v. Davis supra, "the amendment does nal purport o prohibit all incursion into individual privacy but rather that any
such intervention must be justified by a compelling [public] interest" {13 Cal.3d atp. 775.) Has Santa Barbara
demanstrated that, in fact, such an interest does underlie its dacision to restrict communal living?

The aver-all intent of the ordinance, according to section 28,071,001, is "o serve the public health, safety, comfort,
convenience and genaral welfare and to provide the economic and social advantages resulting from ar orderly planned
use of land resources, and to encourage, guide and provide a definite plan for future growth and development of said
City." By themselves lhose words hardly justify the restrictions thal appsllants contest hera,

A mare specific intent, underlying the settng-up of two-family and multiple-family zones, as well as "garden apartment,”
"plannad residence.” and "planned unit’ developments, is "o establish, maintain and protect the essental characteristics
of the district, to develop and sustain a suilable environmenl far family life, and to prohibit activities of a commercial
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nature and those which would l2nd Io be inharmanious wilh or injurious to the preservation of a residantiz|
emvironment,” (See §5 28,18,001, 28,21,001, 28,21,005(1), 28,320,032, 28,33 ,030, and 28,38,030,)

*132 For ane-family zones, section 28,15,005 specifies additionally the kind of family life "where children are mambers
of mast families.” ("These zones are restricted residential districts of low density in which the principal use ofland is for
single-family dwellings; logether with recreational, religiows and educalional faciliies reguired to sarve the community,
The regulations for these districts are designated and intended fo establish, maintain and protect the essential
characteristics of the district, o develop and suslain a suitable environment for family life where children are members of
mast families, and to prohibit all activitias of a commercial nature and those which would tend o be inharmonious with ar
injurious o the preservation of a residential environment.”)

Does the ordinance's rule-ofive truly and substantially help effect those goals? Looking first at the final two words in
section 28,15,005 (just gusted), is a "residential environment” in fact dependent on a blood, marriage, or adoption
relationship among the residents of a house? |s transiency, for example. determined by lack of any biological or
mamiage relaton among the residents? We ars nol persuaded by facts prasented hers,

Regarding "low density” {in the first sentence of § 28,15,0035) the ordinance mits anly tha number of unrelated residents,
It does not [imit the number of related residents_ or of servants. It does not appear o have been designed to prevent
overcrowding, which may be a legitimate zoning goal. It proscribes some groups that in their homes are not crowded;
yat, simply because the members are related, it leaves unconirolled some groups that are crowded,

The city argues that related groups tend to have a natural limit, making a legal limit unnecessary; and data on average-
size families are presented, Comparable data have not been presented, however, on the average sizes of unrelated
aroups who live as single housekeeping-unils; and, at best, density control is achieved guite indirectly, if at all, by
regulating enly the size of unrelated households,

Other aims of the ordinanca's restrictions are to maintain "the essential charactaristics of the districts” and “a suitable
environment for family life where [in single-family zones only] children are members of most families,” But the rule-ofHive
is not pertinent to noise, traffic or parking congestion, kinds of activity, or other conditions that conceivably 132 might
alter the land-use-related "characlaristics” or "environment” of the districts,

The rule-offive might reflect an assumption that an unrelated group will be noiser, generative of mare traffic and parking
problems, or less stable than a related group of the same size, "Buf none of these observations reflects a universal truth,
Family graups are mobile today, and not all family units are internally stable and well-disciplined, Family groups with twao
or mara cars are not unfamiliar,” (City of Des Blaines v. Trofiner (1966) 34 111.2d 432 [216 M.E 2d 116, 119], see also
State v. Baker (1979181 N, J, 99 [405 A 2d 368, 372])

|s another assumplion behind the rule, perhaps, that groups of unrelated persons hazard an immaoral environment for
families with children? That implied goal would not be legilimate, (See Atikisson v, Kern Counfy Housing Authority (1976)
58 Cal. App 3d 89, 97 [130 Cal. Rptr, 375]. holding invalid an irrebuttable presumption in a public housing regulation
that unmarried cohabitation is immoral, irresponsible, or demoralizing to tenant relations; LS. Dept of Agriculture v,
Moreno (1873) 413 U5, 528, 534-535, in, 7 [37 | Fd 2d 782, TRE, 93 5 ,Ct, 2821] ("hippies™): of, Willemsan, Justice
Tobriner and the Tolerance of Evolving Lifestyles: Adapting the Law fo Social Change (1977} 28 Hastings L.J. 73.)

Finally, could not each of the city's stated goals be enhanced by means that are less restrictive of freedom than is the
rule-oHive? Ta illustrate, “residential character” can be and is presarved by restriclions on transiant and institutional
uses (hotels, motels, boarding houses, clubs, eic,), Population density can be regulated by reference to loor space and
faciliies, Moise and morality can be dealt with by enforcemeant of palice powear ardinances and criminal statutes, Trafiic
and parking can be handled by limitations on the number of cars (apolied evanly 1o all heuseholds) and by offsiresl
parking reguirements, n general, zoning ordinances are much less suspect when they focus on the use than when they

command inquiry info who are the users. (Cf, Shepand v, Woodland Tp Commitles & Flanning Bd. (1976) 71 M1, 230
[364 & 2d 1005, 1015-1018].)
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Some courls, confronting rastrictions similar to tha rule-ofHive here, have radafined “family” to spacify a concept mare
rationally and substantially related to the |egitimate aim of maintaining a family style of *134 |iving, For example, in New
Jersay a valid regulation of single-family dwellings would be "a reasonable number of persons who constitute a bona
fide sinale housekeeping unit,” (Berger v, Siate (19761 71 N.J, 206 [364 A 2d 993, 1003] see also State v, Baker, supra,
405 A 2d 388, 371-372; "The fatal law in attempting to maintain a stable residential neighborhood through the use of
criteria based upon biological or legal relationships is that such classifications operate to prohibit a plethora of uses
which pose no threat fo the accomplishment of the end sought lo be achieved, Mareaver, such a classification system
legiimizes many uses which defeat that goal.... Az long as a group bears the "generic character of a family unitas a
relatively permanent househald. it should be equally as enfitled to occupy a single family dwelling as its biologically
relatad naighbors, City of While Plains v, Ferraiolo (1974) 34 NY 2d 300, 306 (357 N.Y.5.2d 449, 313 N.E 2d 756])."

(Cf. Incarp. Village of Freeportv, Association, etfc. (1977) 94 Misc.2d 1048 [406 N.Y.S.2d 221 2231.1113

We do not hera address the question, How many people should be allowed to live in one house? (Cf, & 28.87,030(4b) of
the ardinance, which concerns density and prohibits increase in the intansity of ... [a] nenconfarming use” including ©
[increase in the number of persons __ which has a detrimental effect an the surrounding community,”) Wi merely hold
invalid the distinclion effected by the ordinance belweean (1) an individual or two or more persons related by blood,
marriage, or adoption, and {2) groups of more than five other persons,

CONDITIONAL USE PERMIT?

{2) Santa Barbara contends that appellants might preserve their |ife style by moving out of the one-family zone and
seeking a parmitin a two- ar multiple-family zone for a boarding house {"[a] building where meals andior ladging are
provided for compensation for six (6) or mora persons by pre-arrangemeant for definite periods® — § 28.04,100),

Bearding-house use is describad as one of the uses that "possess characteristics of unigue and special form ... [which]
make impractical their *135 being automatically included in classes of use as set forth in the various zones herein
defined.” (§ 28,94,001,) The permil may issue anly if the boarding house "is deeamed essenlial or desirable lo the public
convenience or welfare and is in harmeny with the various elements or objectives of the Comprehensive General Plan;
and .. it is determined that such [use] will not ba materially detrimental to the public peace, nealth, safety, comfort and
aenaral welfare and will not materally affect properly values in the particular neighborhood”; also, "the Planning
Commission may impose other conditions and restrictions upon the proposed use congistent with the Comprehensive
Ganeral Plan and may require bonding...." (/d.)

Ihe city's contention thal, pursuant to those and other rules, appellants should seek a permit [acks merit, Troubling
guesticns arise with respect o (1) the justification for reguiring that permit procedures be "exhausted” when the
constitutional attack on the ordinance is meritorious (cf. Stafe of California v, Superor Court (1974112 Cal.3d 237, 250-
251 [115 Cal. Rplr 467, 524 P.2d 1281]), (2) the reasonablenass of requiring that appellants nol reside in a ena-family
zona, {3} the great breadth of ity officials' discrefion to deny the permit, and (4) the rationality of presuming that Ms,
Adamson in fact does operale a “hoarding houss, L (Sae too People v, Perez (1963) 214 Cal, App,2d Supp, BA1, BEE
29 Cal. Rpir, 781] {re permit procedure: "To be valid it should be |imited to those uses only for which itis difficult to
specify adequate conditions in advance").) Those guestions have not been addressad persuasively in the briefs
submitled by the city allormey ana amici wha support his conlentions here,

VARIANCE?

{3} Chapter 28,92 of the ordinance contains thess seclions: "28,92 010 Variances,

"When practical dificulties, unnecessary hardships or results inconsistent with the general purposes of this chapter
occur by reason of a *136 strict interpretation of any of the provisions of this chapter, either the Planning Commission or
City Council may upon its own motion, or the Flanning Commission upan the verified application of any property owner
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or authorized agant shall, in spacilic cases, inilizla proceadings for the granting of & varianca from the provisions of this
chapter under such conditeons as may be deemed necessary to assure that the spirt and purposes of this chapter will be
observed, public safety and welfare secured, and substantial justice done, All acts of the Planning Commission and City
Council under the provisions of this section shall be construed as adminisfrative acts performed for the purpose of
assuring that the intent and purpose of this chapter shall apply in special cases, as provided in this section, and shall nat
be construed as amendments to the provisions of this chapter or map. Individual economic circumstances are nata
prapar considaration for tha granting of & varianca,”

"28.92,013 Necessary Conditions,

"Before & variance may be granted all of the following shall be shown

™, That there are exceplional or extracrdinary circumstances or conditions applicable to the property involved, or o the
intended use of the property, that do not apply generally o the property or class of use in the same zone or vicinity,

2, That the granting of such vanancs will not be materially detrimental 1o the public welfare or injurious fo the property or
improvaments in such zene or vienity in which the property is located,

"3, That such variance is necessary for the preservation and enjoyment of a substantial property right of the applicant
possessed oy other property in the same zone and vicinity,

"4, That the granting of such varance will not adversely affect the Comprehensive General Plan.”

The city attorney argues as follows (in his letter-brief dated Jan, 11, 1980): "Assuming that an Applicant can demaonstrate
that a group of mare than five unrelated parsons will not be adverse to the purposes of the Zoning Ordinance due to
maasures laken by the Applicant in establishing and regulating the group, the proposed use would hava the
extracrdinary circumstances or conditions sufficient to allow more than five unrelated persons,”

“137 Further (as to the reguirement that city officials find the variance necessary for the preservation and enjoyment afa
substantial property right of the applicant possassed by other praparty in the samea zane and vicinity), "[{]his finding can
be made by a showing that owners of other homes and [ots in the same zone and vicinity can use the heme by [sic?] an
unlimited number of related persons.”

Finally, “[lhe s2cond and fourth findings will depand upon the preciss site selected, the information developed as part of
the raview process and whether conditions on the approval could be devised to ramowve any inconsistency with the
findings. For example, an investigation may reveal that the area has adequate public parks, utilites, sireet capacity, or
thal a candition mitigating the injurious impact may be imposed, If water avalability is a problem, it may be possible to
require water consarvation. If street capacity is a problem, a limit on average daily trips may be possible,"

Those arguments are eratically remate from the significant facts of this case, Also. again, questions arise as to (1) the
approprialeness of requiring here that adminisiralive procedures be "exhausted,” and (2) the breadth of city officials’
discretion, (Cf, Judge Renfrew's commantin Dahl v, City of Palo Alfo (N,D Cal. 18743372 F, Supp, 647, 649: "tis highly
imprabable thata varance would, or legally could, be granted .."; and see Cow Hollow Improvement Club v, Board of
Permit Appeals (1966) 245 Cal. App 2d 160, 178 |53 Cal. Rplr, §10] (o allow an B-2 use in an R-1 zone is "lantamount
to an amendment of the zoning regulations in the guise of granting a variance™; § 28,87,030(2) of the ordinance
("amendment after a recommeandation... fram the Flanning Commissian®); Cal. Zoning Practice (Cont.Ed Bar Supp. 1978)
& 7.54, p, 152 ("[cliies may expeact rigormus review of vardances even il zoning is enacted under their charar powears®);
Moore w. East Cleveland (19771431 U5, 484 512513 [52 L Fd 2d 531. 545-546, 87 5,Cf 1832] iconc, opn, of Brannan
L3 "[Tlhe existence of the variance procedura serves to lessen neither the irationality of the definiion of “family' nar the
extent af its intrusion inle family life-styla decisions.... We have now passed well beyvond the day when lllusory escape
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CONCLUSION

The arder granting the praliminary injunction is revarsad, The case is remanded for further proceadings consistant with
this opinion,

*138 Bird, C.J., Tobriner, J., and Mask, J., concurred.,
MANUEL, J,
I dissent,

Thie majority opinion, casting the City of Santa Barbara — and presumably the at least 37 other cities which have
similar Zoning ordinancestd — in the sinister role of antagonist to the “alternate family,” radically distorts tha meaning,
purpose, and intention of the provisions we here consider, The Santa Barbara ordinances, itmust be emphasized, do
not preclude or impade the establishmant of communal living arrangameants in the singlefamily zones of the city, On the
confrary they expressly permit such arrangemants, simply imposing a numerical limitafion thereon, Thus, the ordinances
provide, a “family" for zoning purposes is either a traditional family (i.e., one composed of persons related by blood,
marriage, or lenal adeption), or what the majority terms an “alternate” family — onea which, in the [angauge of the
ordinance, comprises "[a] group of not to excesad five (3) persons, excluding servants, living together as a single
housekeeping unitin a dwelling unit" {§ 28.04.230,)

*138 The majority, perceiving in thasea provisions some sorl of dark animus against nontraditional living arange ments 2
concludes that here at stake is "the right to live with whomever one wishes or, at |east, o live in an alternate family with
persans not related by blood, mariage, or adoption.” (Majority opn., anfe, at p. 130; in, omitted.) As | read the
ordinancas, that right is axpressly grantad, The guestion befora us, then, is whathar those ordinances, insofar as thay
limit the numberof unrelated persons who may live in a single dwelling unit, violate any cognizable constitutional rights,

Itis clear that no rights guarantesd by the federal Constitution are offended. In the comparatively recent case of Village
of Belle Tarre v, Boraas, supra 418 WS, 1. the United States Supreme Court addressed a challenge to the constitutional
validity of an crdinance which, like that here before us, permitted unrelated persons fo live together "as a single
housexeeping unit’ in & single-family zone but placed a numerical limit an such "alternate” arrangements, The ardinance
was challenged an a number of conslitutional grounds, including due process, the right Lo travel, and tha rghls of ree
association and privacy. The court held, however, that the case involved "no “fundamental' right guaranteed by the
Constitution..." (4., atpp. 7-8 [29 L .Ed.2d atp, 803].) Therefore, the court concluded, the test to be applisd in
datermining whathar tha |lagislative body had excesded the scope of its constitutional power was that normally appliad
in "economic and social legislation” of this kind — i,e,, whether it bore a rational relationship to 140 a permissible state
abjective, (Id, atp, 8 (38 L Ed.2d at p, 803).) This, in the view of the high courdt, it did, Dismissing the contantion that the
numarical limit (fwo in that case) on "alternative” family groups was Ellrl::ui:rar:.r.El itwent on fo say: "The police power is not
confined to elimination of filth, stench, and unheaalthy places. Itis ample to lay out zones whare family valuas, youth
values, and the blessings of guiet seclusion and clean air make tha area a sanctuary for people,” (i, atp, 9 [38 L Ed.2d
atp. 304].)

The high court expanded on this theme in the case of Moore v, East Cleveland (19771431 .G, 494 |52 L Ed.2d 531, &7
5,01 1932], Thera the zoning ordinance in gueston dafined “family" in restrictive terms, excluding not only "alternate”

family arrangements but members of the extended natural family as well — in this case a woman's grandson, This, the
court held, was impermissible, Justice Powell, speaking for a plurality of the court, distinguished Belle Terrs, noting that
wheraas tha ordinance in thal case promaoled family nesds and values, tha East Cleveland ardinance had “chosen lo
regulate the occupancy of its housing by slicing deeply into the family itself.” (id, at p. 498 [52 L.Ed.2d at p. 537].) Thus,
tha court suggested, whareas the demands of due process do not french upon the power of & city to limit and tailer the
use of family zones by persons ather than those having natural family ties o one another, the situation is guite different
when the zoning power was utilized so as to impinge unreasonably on natural family relationships. "When a city
underlakes such infrusive regulation of the family, neilher Belle Terre nor Euclid [v, Ambier Really Co. (1926) 272 U 5,
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365 (71 L Ed, 303, 47 5,C1, 114, 54 AL R, 1016)] governs; the usual judicial deferance to the lagislalure is
inappropriate,” (id., atp, 499 [52 L Ed,2d at p, 537)))

Jusfice Brennan, joining in the plurality opinion but adding a word in concurrence, stated the distinction thus: "Indeed,
Village of Belle Terre v, Borags 416 WS, 1 (1874) the case primarily relied upon by [the ity], actually supports the
Caourl's dacision, The Belle Tarre ordinance barred anly unrelaled individuals from constitluling a family in a single-family
zone, The village took special care in its brief o emphasize that its ordinance did not in any manner inhibit the choice of
related individuals * 141 o constilule a family, whether in the "nuclear’ or "extended’ form, This was because fhe village
parcaived that cholce as one itwas constifulionally poweress o inhikit" (id., at p, 511 [52 L Ed,.2d at pp, 544-545], final
emphasis added.) The implication of this statement, in light of the express holding in Belie Terre, is clear.

The disfinction drawn by the Belle Terre and Moore cases has naver been belter expressed than it was in a case which,
although antedating them by some four years, clearly anficipated their rationale. In Palo Alto Tenants Union v. Morgan
(NDCal. 19701321 F, Supp, 908, afid, (Sth Cir, 19731 487 F,2d 883, the court confronted a challenge fo a eity zoning
ordinance similar in all relevant respacts to that here befare us, It was urned that becauss an ordinance placing
restrictions on the use of an B-1 zone by "traditional" families might be deemed "highly suspect,” the ordinance there at

bench — placing numerical limitations on "alternate” family arrangements in such a zone — should be viewed with the
same suspicion, The court disagread: [T]hers is a long recognized value in the traditional family relationship which doas
not attach to tha “voluntary family’, The traditional family is an institution reinforced by biological and lagal ties which ara
difficult, or impossible, to sunder. It plays a role in educating and nowrishing the young which, far from being “voluntary’,
is often compulsary, Finally, it has been a means, for uncounted millenia, of salisfying the deepest emolional and
physical needs of human beings, A zoning law which divided or tofally excluded traditional families would indeed be
“suspect, [] The communal living groups represented by plaintifis share few of the above characteristics, Thay are
voluntary with luctuating memberships who have no legal obligations of support ar cohabitation, They are in no way
subject to the State's vast body of domestc relations [aw, They do not have the biclogical links which characterize most
families, Emotional ties betwaen commune members may exist, but this is true of members of many groups, Plaintiffs are
unguestionahbly sincera in seaking to davise and test new life-styles, but the communes thay have farmed are legally
indistinguishable from such traditional living groups as religious communities and residence clubs, The right to form
such groups may be constitutionally protected, but the right to insist that these groups live under the same roof, in any
part of tha city they choose, is not, To define "associalion’ so broadly ... would be fo dilute the effectiveness of that
special branch of jurisprudence which our tradition has developed to protect the truly vital interests of the citizenry," (321

E. Supp, atpp, 911-912 fn, omitied.)

142 The majority, faced with the authorities delineated above, quite understandably chooses to shift their focus away
fram the protections offered by the federal Constituion, Tuming instead to the comprehensive terms of article |, section 1
of the state Constitution, and seizing upon certain expansive general passages to ba found in White v. Dawis (1975} 13
Cal.3d 757 [120 Cal. Rpir, 84, 533 P.2d 222]. they guickly and without significant discussion conclude that the rght of
privacy set forth in that provision "comprehends the right to live with whomever one wishes or, ateast, to live in an

alternate family with persons not related by blood, marriage, or adoeption,” (Majanity opn,, anfe, at p, 130, fn, omitied.)
Having thus discovarad tha undamantal” fight they saek, thay then procead to sat in motion the mighty angine of strict
sorutinyg, The ordinance, needless to say, does not survive its batterings,

In my view the majority have proceeded a bit too hastily, The necessary condition precedent to the application of sirict
socruliny, and the search for a "compelling state interest” which it entails, is the detarmination that the right at stake is ona
lodged in the fabric of our Constitution, That determination, in the context of the instant case, requires that we find that
right o be one comprehended within the guarantee of privacy set forth in arbicle |, sectian 1, The relevant authorities, in
my view, do nol support the canclusion that "the nahl to live with whomever ane wishes or, at leasl, to live in an
alternative family with persons not related by blood, marmriage, or adoption® is one enjoying that status,

The leading case of White v, Dawis, supra, was one involving a police deparment's covert intelligence gathering
activities, which activites were challenged as an infringemeant of the then newly adopted state privacy guarantee, There,
noting that "the full contours of the new constitutional provision have as yet not even tentafively been sketched® (13
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Caldd alp, 773), we wenlan to provide such a skelch by indicating, through referance o election materals indicating
the votars' intent, the broad area of concern within which the more detailed drafismanship of judicial precedent was fo
oceur, "Although the general concept of privacy relates, of course, to an enormously broad and diverse field of personal
action and belief," we noted, “the moving force behind the new constifulional provision was & more focussed privacy
concem relating fo the acceleraling encroachment on personal freedom and securly cavsed by increased surveillance
and data collection activity in contemporary society. The new provision's primary purpose is to afford 143 individuals
some measurs of proleciion against this most modern threal to personal privacy. " (Id., al pp, 773774, ilalics added, In,
omitled,) We also noted "the principal “mischiefs” at which the amendment is directed,” They are: "(1) "aovernment
snooping' and the secret gathering of personal information; (2) the overbroad collection and retention of unnecessary
parsonal infarmation by government and business interests; (3) tha improper use of information properly oblainad for a
specific purpose, for example, the use of it for another purpose or the disclosure of it to some third party; and (4) the [ack
of a reasonable check on the accuracy of existing records.” (id., atp. 775.)

In the racant casa of e v, Privilera (1979) 2 L3d B9V [1 | Bptr, 431 18.2d 919] it was contendad that
the state constitutional guarantee of privacy encompasses "a right to access to drugs of unproven efficacy," (M., atp,
709,y We held that it did not, pointing out that no such right was comprehended within the zone of privacy concern in
which the amendment was designed to have effect, "In the absence of any evidence thal the vatars in amending the
California Constitution to create a right of privacy intended o protect conduct of the sort engaged in by defendants, we
hawve no hesitation in holding that section 1707.1 does not offend that constitutional provision.” (id., at pp. 7T08-710.} (See
also People v. Dawis (1878) 82 Cal. App,dd 250, 260 [154 Cal. Rpir, 817].)

Similarly, | find no evidence of any kind that the voters, when they added the privacy provision found in article |, section
1, intended o establish a "right o live with whomever one wishes or, atleast, to live in an altemate family with persons
nat related by bleod, marriage, or adoption” (majority apn., anfe, at p, 130) — such rght to be preservad from all
infringement excepl in those cases where a city can shoulder the unenviable burden of demaonsfrating some
"compelling state interast” which justifies doing so. Accordingly, | conclude that the majority, in conferring “fundameantal"
constitutional status to the right it so describas, ara in arrar, IlNhe counts, in inlerprating tha privacy provision of our state
Caonstitution, are to take upon themse|ves the function of determining when the wishes and desires of a particular group
of people are to be accordad “fundamental” status — and thus invake strict judicial scrutiny of legislation affecting such
rights — the constitubional balance of our government will be radically dislocated, | do not believa that such a dislocation
was intended by the voters of this state when they, out of a manifest concern for the excesses of governmental
survaillance, adopted aricle |, section 1.

*144 The familiar dictum of Chief Justice Marshall (MeCulioeh v, Mandand (1819117 U S, (4 Wheat) 316, 406 [4 L Ed.
579, BO1]) bears renewed emphasis in cases of this kind, We deal here not with |egislative wisdom but with
consfitutional principle. R may well be that an enlightened municipality, alert to the flow of social currents and the
development of whalesome and valuable communal living arrangements oulside the framework of the traditional family
structure, mightwish to tailor its zoning requirements in such a manner as o accommaodate such arrangements on an
essential parity with those af family groups, The City of Santa Barbara, to a significant extent, has done so, parmitiing
such arrangements to coaxist with family groups in its singla-family zona, but placing a numerical limiton the size of
such "alternate” groups —clearly with a view to imposing some limit an the size of living groups within the zone which
are not subject to the normal biclegical and social limits of the natural family. it might well be that a legislator having the
wisdom of Salomon would remove all such [imits, That, however, is not the guestian before us, The guestion before us is
whether the failure to remove them is unconstifutional. In my view, and as the cases which | have discussed above make
claar, the answer lo thal question is decidedly no,

| would affirm the order,
Clark, J,, and Richardson, J,, concurred,

Respondents pefition for a rehearing was denied June 19, 1980, Clark J., Richardson, J., and Manuel, J., were of the
opinion that the peliion should be granted,
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[1] The full text of article |, seclion 1 is as follows: “All people are by nalure free and independent and have inalienable rights, Among
these are enjoying and defending life and liberty, acquirng, passessing, and protecting property, and pursuing and abiaining safety,
happinass, and privacy,”

R=garding "happiness" see the concurring opinion of Figld, J, in Bufchers' Union Co. v, Crescent Cify Co. (18847 111 U5, 7446 754 755

[28 L Ed 585 588, 582 4 5 CL 652 ("lo secure lo every one the righl lo pursue his happiness unrestrained, except by jusl, equal, and
Impartial laws™); ¢l, Ex parte Drexel (1905} 147 Cal, 763, 764 [BZ P, 429]. Stale v. Cromwel (1943) 72 N.D, 565 [3 N.W,.2d 914, 918].

[2] ©1 article 12 of the Universal Declaration of Human Rights: "Mo one shall be subject o arbitrary interference with his privacy, family,
hame or correspondence, nor Lo allacks upon his honour and reputation, Everyone has the right 1o the prolecion of the law againsl such
interference or attacks,” Article 16(3) reads; "The family is the natural and fundamental group unit of socety and s entitled to prefection
by sacisty and the State,” Article 17{1): "Everyone has the right to own property alone 25 well as in association with others,”

See foo artide 29(2): "In the exercise of his rights and freedoms, everyone shall be subject only fo such limitations as are determined by
law solely for the purposs of securing due recognition and respect for the rights and freedoms of others and of maeting the just
reguirements of morality, puble order and the general wellare in a democratic sociely.”

3] CF Justics Marshall's dissenting opinion in Yilage of Belle Terre v, Boraas (1874) 416 U.S, 1. 16 [39 L Ed.2d 787 E0B 94 5.CL 1536
"The chole of heusehold companions — ef whether a person's “Intellectual and emational needs’ are best mat by living with family,
friends, professional associates, or others — involves deeply personal considerations as to the kind and quality of intimate relatonships

withim the home, That decision surely falls within the ambit of the right to privacy protecied by the Constitution,”

Even if Justice Douglas's majority opinion in Bele Terre stil does declare federal law, the federal right of privacy in general appsars to be
narrowear than what the volers approved in 1972 when they added "privacy” to the Calfornia Constitution, (See Cal. Const,, ar. |, § 24;
White v, Dawis, supra. 13 Cal3d al pp, 774=775.)

Canearning urserlainty as lo current Tederal law see Tribe, American Gonstitutional Law (1978) § 15-18, p, 974, § 15-21, p, 889; Carlin,
Mocre v, Gity of East Cleveland: Freedom of Personal Ghoice for the Extended Family (1578) 10 Sw.U.L.Rev, 851, Perry, Modern Equal
Protection; A Conceplualization and Appraizal (1979) 79 Colum L. Rev, 1023, 1073, Comment {1978) 91 Harv.L . Rev, 1427, 1576-15T4,

See alo Willams & Doughty, Studies in Legal Realzm: Mount Laurel Belle Terre and Berman (1975) 22 Rutgers LLRev, 73, T4 "The
MNew Jersay Supremea Court is beginning fo deal realistically with major problems of the mid=1970%s; the United Sfates Suprems Court,
rathar surprisingly, is stil merely repeating what were the fashionable |iberal shibbaleths of the mid-1930's,"

Faor us the guestion is one of first impression, (Cf, Justice Tobriner’s majority opinion in Assocsfed Home Buiders efs. lnc. v. ity of
Livermore (1976) 18 Cal 3d 582, 804, fn, 22 [135 Cal. Rpir, 41, 557 P.2d 473, 92 AL.R.3d 1038], which observes thal "both the majorily
and the dssenrting opinlon n [Vilage of Bele Terre v.] Boraas suppert cur conclusion” but does ot examine rights of privacy or artick |,

section 1 of the California Constitution, (See too Palp Ao Tenanis Union v, Morgan (N,D,Cal. 1870) 321 F, Supp, 908, 911.)
Caonearning the possiole breadth of the phrase "sngle family dwelling” see Justice Tobriner's opinion in Brady v, Superior Couwrf (1962)

200 Cal App 2d B9 782 [19 Cal Rpir, 2421 (Cf, cong, opn, of Stevens, J, in Maore v. Essf Cleveland (19771 431 U S 484 513 516
51952 L Ed 2d 531, 546 S54T-650 97 5 Ci 1932]; and see Smith, "Burning the House fo Hoast the Pig": Unrelated Indivduals and
Single Farnily Zoning's Blood Relalion Crilerion (1972} 58 Gornell,Rev, 135, 161.)

4] Owners with aims like those of Ms, Adamson are, of course, subject 1o many restrictions applicable 1o lessors generally, See, 2.9, n
Ihe: Fair Housing Law, Health and Salely Code section 35710, subdivsion (d]: "The term “discrmination’ does nat include refusal o rent
or lease a portion of an ownemoccupied single=family house 1o a parson as & roomer or a boarder living within the householk, prowvided
that no maore than one roomer or boarder is fo e within the housshold.” (ltalics added,)

[5] Cf, section 28,04,170, which states that a boarding house is not 2 "dweling,”

Even more meritless than the boarding=house proposal are (1) the proposal that Ms, Adamson ssek a room-rental permit under section
28,94,030(1), and (2) the suggestion thal her and her associates’ relationship is akin to membership m a social dub or fraternity, CF,
secton 28,04, 150 ("the purpose of [a club)] . is to render a service customarily rendered for members and their guests™): section
28,94,030012} ("[njermal dubhouse faciites"); section 28,94,034 ("elubs providing primarly indosr recreation fadlities rather than eutdocr
facilties are prohibited"); section 28,%4,031(21) ("Fraternity and sorority houses in the R=2 Zones®),

[1] Amicus curiae City of Los Angeles advises us in its brief that the following Calfornia cilies have adopied a definiion of “famiy” in their
zaning ardinances which is identical to that adopted by Santa Barbara:

1, Auburn: Municipal Code section Sed, 137
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2. Azuga; Municpal Code section 19,04,300

3, Baldwin Park: Municipal Court section 9£26(f) 1

4, Bell: Municipal Code seclion 9211(F)2

5, Burlingame: Municpal Code seclion 25,08, 260

6, Camarlle: Muniipal Code sectien 12,04,310

T, Carlsbad: Munidpal Code seclion 21,04,145

8, Chula Visla: Municpal Code seclion 19,04,082

4, Colusa: Zoning Ordinance Mo, 191, section 4,25
10, Corte Madera: Municipal Code section 18,089,105

9

-

, Crascent City: Zoning Ordinanse seclion 30-700,36

12, Davis: Munkeipal Code section 241, article 4

13, DelMar: Murldpal Code, Chapler 30, secton 30-32

14, Del Rey Oaks: Municpal Code section 11=217.1

15, Downey: Muniipal Code section 9104,96

16, El Cajon: Muncipal Cede section 17,04,380

17, Hidden Hills: Municipal Code 47, seclion 1,17

18, Long Beach: Municipal Gode section 9120,2

14, Los Angeles: Municipal Code, cnapter 1, article 2, seclion 12,03
20, Manhattan Beach: Municlpal Gode, section 10=3,234

21, Medesio: Municipal Code seclion 10,2,502{d)1

22, Montebels: Muricipal Code section 9202,6{F)1

23, Monterey: City Code section 2,08, appends A

24, Monterey Park: Municipal Code section 21,004,275

25, Palos Verdes Eslales: Municpal Code seclon 182,17

26, Richmand: Municpal Code section 15,04,040

27, Riverside: Municipal Code section 192,04,138

28, San Diego: Municpal Code seclion 101,0407 (B1=B5), section 101,0001,20
29, San Franciseo: Muncipal Code, part |, chapter || section 102.8
30, Santa Barbara: Municpal Code section 28.04,230(2)

31, Santa Cruz: Municipal Code section 24,10,354; section 24,16, 300-341
32, Siml Valley: Zorning Ordinance Ne, 8170-25

33, Thousand Caks: Municipal Code section S=4,230

34, Torranee: Municipal Code seetion 91,2,24(0)

35, Valejo: Municipal Code section 16,0£,170
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36, Vista: City Code, appendix A, Zoning Ordinance section 235

37, Whittier: Municpal Code section 9111.()2

[2] Indeed it & even suggesied, albell by rhetlorcal question, thal one malive underlying Santa Barbara's zoning erdinances might have
been a fear "that groups of unrelated persons [meaht] hazard an immaral envirenment for familes with children,” (Majority opn,, anle, at p,
133,) | have diffculty understanding the relevance of such an observation in & case where the subject ordinances explcitly permit "groups

of unrelated persons” to live together in a single-family zone, (See also Vilage of Bells Terre w. Boraas (1974 416 U,5, 1. 838 L Ed, 2d

197, 803-804, 94 5,.C1 1536].)

131711 is saig, however, hatl if two unmarred people can constitule a family,' thers is no reason why three or four may nol, But every line
drawn by a legislature leaves out some that mighl well have been included, Thal exercse of discretion, however, is a legislative, nol a
Judicial, function,” (WMilage of Bels Terre v, Borass suprs, 16 105 1, 8 (30 | Fd 2d 707 803804] fn, omsted,)

Save trees = read court opinions online on Google Scholar.
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2563 Mast Wayy, Suite
Chula Vista, CA 916

Ph 1 (619) 684-4C
Ji el ol L op

Email: JTurner@JTurnerLawGroup.cc

August 25,2016

Mr. David Devries,

Dev. Services Director

City of Lemon Grove
Building/Dev. Services Dept.
(Sent via Email)

Re: City Redevelopment, LLC
Prop. Address: 2545 Crestline Drive

Dear Mr. Devries:

The undersigned has been retained by City Redevelopment, LLC to review the recent
history of my client’s building permit application to modify the single-family house that it owns
on the above-described property. My understanding is that my client is seeking, among other
things, to reduce the number of rooms in the house so that it contains 14 bedrooms, which my
client intends to use for an Independent Living home. The focus of this letter is the legal
position that your department is taking in denying a permit because you believe that the intended
use constitutes a “boarding house™, which is limited in size by Section 17.080.30. Your
department’s decision to call an Independent Living home a “boarding house”, unfortunately,
neither squares with the real facts of what an Independent Living home is nor is in step with
applicable state and federal law.

As you may know, an Independent Living home is designed primarily for persons who
have physical and/or mental disabilities that make it difficult, if not impossible, for them to
function and live on their own. Instead, for a low cost, they reside in an Independent Living
home, sharing chores, working on making meals together, and doing social activities together
(watching TV, board games, etc.). In short, unlike a “board house™, an Independent Living home
is a residence for residents who live and function together as a single household. They live this
way not only because it is economical, but, more importantly, because they benefit from sharing
their daily lives with the other residents as a family. The functional nature of an Independent
Living home, including the one that my client intends to have at the subject property, falls well
within the definition of a “family” under Section 17.080.30 of the Municipal Code. I am
unaware of any provision of the Municipal Code or other regulations that prohibits a family-
occupied single-family residence from being reduced in size, or from having more than 5
bedrooms.

I note that the stated purpose of the City’s zoning ordinance is, among other things, “[t]o
protect the established character of and to enhance the social and economic stability of
residential, commercial, industrial and other areas within the city, and to assure the orderly and
beneficial development thereof as parts of a well-coordinated community”. LMC Section
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17.040.30(c). Since there is no restriction on the bedrooms of a residential dwelling that is used
by a family, it is clear that the City believed that families of all sizes, residing within the City, are
part of the “social and economic stability of residential...areas.” The City now wishes to restrict
the size of a dwelling used by a functional family to reside in an Independent Living home; it is
far from clear how this will protect or enhance the stability of residential neighborhoods.

Instead, this restriction that your department is now placing on my client’s use of its
house is the kind that will constitute an unjustified invasion of privacy, which a city cannot do
under the established rules of California case law, including the state Supreme Court’s ruling in
City of Santa Barbara vs. Adamson, (1980) 27 Cal.3d 123. A city government does not have the
legal authority to choose what kinds of individuals constitute a family and what kinds do not, if a
group of individuals form a real and functional family household.

Indeed, as Mr. Tim Hutchinson of City Redevelopment has probably already tried
to explain to you, federal law directly prohibits housing discrimination against physically or
mentally disabled residents in the creation or enforcement of city zoning ordinances. 42 U.S.
Code Section Section 3604(f). This is especially true where a city’s zoning and building code
enforcement actions contribute to "mak[ing] unavailable or deny[ing]" housing to those persons.
See, Pacific Shores Property, LLC v. City of Newport Beach, 730 F.3d 1142, 1156-1157 (9™, Cir.
2013). Independent Living homes are "dwellings" under 42 U.S.C. Section 3602(b), and
therefore the FHAA prohibits discriminatory actions that adversely affect the availability of such
group homes. Indeed, as one federal court concluded, “[i]n case after case, courts have
concluded that the FHAA has been violated where municipalities have attempted to prevent or
restrict persons with disabilities from living in the single family-zoned homes of their choice.”
Dr. Gertrude A. Barber Center v. Peters Township, 273 F. Supp. 2d 643, 654 (W.D. Pa. 2003);
see also, Gamble v. City of Escondido, 104 F.3d 300, 304-05 (9th Cir. 1997). Importantly, each
of these theories may apply even to a facially neutral law like some some zoning ordinances.
Ibid., 104 F.3d at 306. Moreover, even if a disabled adult may have other opportunities to live in
the County or region, the FHAA is specific to the “dwelling” of choice by a disabled adult. The
language of the statute suggests as much by requiring an "equal opportunity to use and enjoy a
dwelling," rather than an equal opportunity to live in a city or region. 42 U.S.C. Section
3604(D(3)(B). See Erdman v. City of Ft. Atkinson, 84 F.3d 960, 963 (7th Cir. 1996).

My client understands that there are a number of legitimate issues to address in order to
obtain its permit, and my client wants to continue to work and cooperate with the City to resolve
all these issues. However, the rigid interpretation of Title 17 to prohibit my client from reducing
the size of its single-family house and using it for an Independent Living home is incorrect and
not legally defensible. For these reasons, I am requesting that your and your department
withdraw your objections to the size (in terms of rooms and bedrooms) for the subject property
and no longer use that as a basis for denying my client’s permit application.

If you insist on your department’s current legal position and this continues through an
appeals process, then my client and I will continue to demonstrate the legal and factual basis for
my client’s permit application. Moreover, if the City remains unmoved from its position that an
Independent Living home somehow constitutes a “boarding house”, then my client will be forced
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to pursue legal action against the City in court—something that my client does not want to do, if
areasonable and sensible resolution can be achieved.

Please direct communications regarding this “boarding house” decision to the
undersigned on behalf of City Redevelopment, LLC. In the meantime, Mr. Hutchinson will
continue to work with your staff to resolve as many other issues that may remain in the way of
issuing the requested permit.

JET/es
Cc: Mr. T. Hutchinson
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Law Office of Chance Hawkins
3245 University Avenue, #1527, San Diego, CA 92104

August 31,2016 - Via Email & U.S. Mail

Jason Turner, Esq.

J. Turner Law Group APC

2563 Mast Way Ste B

Chula Vista, CA 91914-4539

email: jturner@jturnerlawgroup.com

Re: City Redevelopment LLC Appeal to Lemon Grove City Council
Appeal No. AA1-600-0002
Property: 2545 Crestline Drive, Lemon Grove, CA

Hearing Date: September 6,2016 at6 p.m.

Dear Mr. Turner:
This letter responds to your letter dated August 25, 2016 on behalf of the City of Lemon Grove.

| understand based on your letter that you represent the appellant and property owner City
Redevelopment LLC and will advocate on their basis at the City Council public hearing.

Staff has not been provided with any written validation that Mr. Tim Hutchinson' has the legal
ability to represent the property owner City Redevelopment LLC. Please provide David Devries
with LLC authorization that validates Mr. Hutchinson'’s ability to represent the property owner.

Otherwise, staff will raise this issue at the hearing which could have bearing on the legality on
your client’s appeal.

Prior to your letter, | was retained by the City of Lemon Grove to advise and assist city staff with
regard to your client’s appeal.

Because you have raised legal arguments regarding the permit denial, | felt it appropriate that |
respond to your letter directly on behalf of the City of Lemon Grove.

Your August 25, 2016 letter and this response letter and its attachment will be included in the
hearing packet that will be provided to you in advance of the hearing.

General Overview Of Matter

First, | believe your letter inaccurately represents this matter and | would like to re-focus you on
the underlying facts here.

The facts are clear that your client purchased the property which was listed as a 2300 square-
foot, 5-bedroom house, and illegally constructed an additional 17 bedrooms (9 of which are at

" Also, please confirm the spelling of Mr. Hutchinson'’s name, he has provided differently-spelled last names to staff.
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issue by way of this appeal) and began renting to individual tenants without ever applying for
building permits with the City of Lemon Grove.

As you are aware, building permits are necessary to ensure that construction conforms with the
California Building and Fire Codes and is safe for its residents and the neighborhood.

The property currently has electrical wiring that has not been inspected and could pose a
potential health and safety threat to the tenants.

In addition, the City’s Fire Department has inspected the property and has notified your client
that because there are no fire sprinklers in many of the individual rooms and the adjoining
areas that there is a current threat to the health and safety of the tenants in the structure. This is
just one of the violations cited in the Record of Inspection dated August 15, 2016.

In sum, your client’s illegal construction has posed a health and safety threat to the tenants and
the neighborhood and he undertook all these installations without ever contacting the City of
Lemon Grove.

Moreover, your client has irresponsibly leased his property when it is clear based on the Fire
Department's inspection it is not currently safe to do so.

Your Assertion That The City's Qualification Of Your Client's Business As A Boarding House Is
Not In Conformance With California Law

This assertion is not correct. | direct you to the California Attorney General’s 2003 Opinion
Letter that states: "We conclude that a city may prohibit the operation of boarding house
businesses in a low density residential zone in order the preserve the residential character of
the neighborhood.” 86 Ops. Cal. Atty. Gen. 30 (2003).

| have attached a copy of the Opinion Letter for your reference. The Opinion goes on to state:
"Without question, operating a boarding house for 20 to 30 boarders would undermine a
neighborhood's residential character” See Opinion at Page 4, Paragraph 2.

Therefore Lemon Grove does have the legal ability to deny your client’s permit on the
boarding house basis.

The fact that you are contending that this property operates as an "independent living home”
does not alter the ability for Lemon Grove to regulate on the basis the property being
operated as a boarding house.

Moreover, based on this Opinion cities have increasingly defined a "household” or a “single
housekeeping unit” to have the characteristics of: 1) a joint lease signed by all tenants; and 2)
new residents selected by existing residents, not a manager or landlord.
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As you are aware, the tenants on-site do not sign a joint lease or select new residents which
does not indicate that they are acting as a single household.

Your Assertion Of Discrimination Against Tenants

You contend that the City's denial of your client’s building permit constitutes housing
discrimination.

As stated in the City's June 23, 2016 denial letter, “. . . the subject property is not compatible
with the General Plan Land Use Designation or Zoning District and is recognized as a
boardinghouse. . .

This action, and the appropriate provisions of the City of Lemon Grove, is not directed to nor
intended to regulate the ability of any person, disabled or not, from living at 2545 Crestline
Drive.

The denial is instead based on whether a 22-bedroom property in a 2300 square foot house is
a permitted use within the Residential Low/Medium Zoning District in addition to it being
operated as a prohibited boarding house.

Therefore, the caselaw you have cited at Page 2, Paragraph 3 in your letter is inapplicable to
the current situation.

For example, the action at issue in Santa Barbara v. Adamson 27 Cal. 3d 123 (CA Sp. Ct. 1980)
was a city ordinance that attempted to define what constitutes a “family” and limit the number
of related persons that live in a household. Such is not the case here.

Further, you cite Gamble v. City of Escondido, 104 F. 3d 300 (9th Cir. 1997), in your letter which
| feel is particularly relevant to this matter.

In Gamble, in response to Escondido’s rejection of his building permit, the property owner
made the same assertions of housing discrimination against the physically disabled that you
lodge here. Escondido’s denial was based on land use regulations and held that the proposed
building was too large for the lot and did not conform in size and bulk with the neighborhood
structures and the character of the neighborhood.

The Court held that Escondido’s denial did not discriminate against the physically disabled
because there was no proof demonstrating that the City's permit practices have a significantly
adverse or disproportionate impact on the physically disabled or elderly.

Similarly, there is no evidence here that Lemon Grove's permit denial is discriminatory either.

Denying a permit based on atypical building size and bulk for a single-family residence does
not violate the Fair Housing Act. See Escondido at 304; see also United States v. Village of
Palatine, 845 F. Supp. 540 (N.D. lll. 1993).
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Conclusion

Therefore, on behalf of the City of Lemon Grove, we reject your request for City staff to
"withdraw your objections to the size (in terms of the rooms and bedrooms) for the subject
property and no longer use that as a basis for denying my client’s permit application” and the
City will proceed with the public hearing appeal that your client has requested.

And please instruct your client to cease communications with staff as he has retained you to
represent his interests and you have instructed staff to direct all further communications to your
attention.

Thank you for your attention to this matter.

Very truly yours,

Chance ﬁ%&q‘

Attachment of 86 Ops. Cal. Atty. Gen. 30 (2003).
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TO BE PUBLISHED IN THE OFFICIAL REPORTS

OFFICE OF THE ATTORNEY GENERAL
State of California

BILL LOCKYER
Attorney General

OPINION ; No. 01-402
of : March 19, 2003
BILL LOCKYER

Attorney General

ANTHONY S. Da VIGO
Deputy Attorney General

THE HONORABLE SHARON D. STUART, CITY PROSECUTING
ATTORNEY, CITY OF LOMPOC, has requested an opinion on the following question:

May a city prohibit, limit or regulate the operation of a boarding house or
rooming house business in a single family home located in a low density residential (R-1)
zone, where boarding house or rooming house is defined as a residence or dwelling, other
than a hotel, wherein three or more rooms, with or without individual or group cooking
facilities, are rented to individuals under separate rental agreements or leases, either written
or oral, whether or not an owner, agent, or rental manager is in residence?

1 01-402
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CONCLUSION

A city may prohibit, limit or regulate the operation of a boarding house or
rooming house business in a single family home located in a low density residential (R-1)
zone, where boarding house or rooming house is defined as a residence or dwelling, other
than a hotel, wherein three or more rooms, with or without individual or group cooking
facilities, are rented to individuals under separate rental agreements or leases, either written
or oral, whether or not an owner, agent or rental manager is in residence, in order to preserve
the residential character of the neighborhood.

ANALYSIS

A city proposes to enact an ordinance prohibiting the operation of a boarding
house or rooming house business in a single family home located in a low density residential
(R-1) zone. A boarding or rooming house business would be defined under the ordinance
“as aresidence or dwelling, other than a hotel, wherein three or more rooms, with or without
individual or group cooking facilities, are rented to individuals under separate rental
agreements or leases, either written or oral, whether or not an owner, agent or rental manager
is in residence.”’ We are asked whether the ordinance would be valid. We conclude that
a city may prohibit the operation of boarding house businesses in a low density residential
zone in order to preserve the residential character of the neighborhood.

It is now well settled that a city has broad authority to adopt zoning ordinances
to protect the public health and general welfare of its residents. (See Cal. Const., art. XI,
§ 7; Gov. Code, §§ 65800-65912; Euclid v. Ambler Co. (1926) 272 U.S. 365, 386-395;
Miller v. Board of Public Works (1925) 195 Cal. 477, 484-488.) Municipalities may
establish strictly private residential districts as part of a general comprehensive zoning plan.
(Wilkins v. City of San Bernardino (1946) 29 Cal.2d 332, 337-338; Fourcade v. City and
County of San Francisco (1925) 196 Cal. 655, 662; Sutter v. City of Lafayette (1997) 57
Cal.App.4th 1109, 1131.)* “[M]aintenance of the character of residential neighborhoods is

A rooming house typically does not provide meals or cooking facilities. For our purposes,
however, a rooming house business would be subject to the same analysis as a boarding house business and
will thus be included in the term “boarding house” throughout this opinion.

2 We may assume for purposes of this opinion that the proposed ordinance would be consistent with
the city’s general plan. (Gov. Code, § 65860; cf. Ewingv. City of Carmel-by-the-Sea (1991)234 Cal.App.3d
1579, 1589; see also 81 Ops.Cal.Atty.Gen. 57, 57-61 (1998).) We may also assume that the ordinance would
be consistent with state law prohibiting certain group homes from being considered “boarding houses.” (See
Health & Saf. Code, §§ 1500-1567.9; Hall v. Butte Home Health, Inc. (1997) 60 Cal.App.4th 308, 318-322;
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a proper purpose of zoning.” (Ewing v. City of Carmel-by-the-Sea, supra, 234 Cal.App.3d
at p. 1590.)

More specifically, the courts of this state have stated that the operation of
boarding house businesses may be excluded from aresidential zone. (City of Santa Barbara
v. Adamson (1980) 27 Cal.3d 123, 133 [“To illustrate, ‘residential character’ can be and is
preserved by restrictions on transient and institutional uses (hotels, motels, boarding houses,
clubs, etc.”)]; City of Chula Vista v. Pagard (1981) 115 Cal.App.3d 785, 792; see also
Seaton v. Clifford (1972) 24 Cal.App.3d 46, 51 [“the maintenance of a commercial
‘boarding house,’ . . . which in essence is providing ‘residence’ to paying customers, is not
synonymous with ‘residential purposes’ as that latter phrase is commonly interpreted in
reference to property use”].) With respect to zoning matters, “[t]he term ‘residential’ is
normally used in contradistinction to ‘commercial’ or ‘business.” ” (Sechrist v. Municipal
Court (1976) 64 Cal.App.3d 737, 746.)

“There is no question but that municipalities are entitled to confine commercial
activities to certain districts [citations], and that they may further limit activities within those
districts by requiring use permits.” (Sutter v. City of Lafayette, supra, 57 Cal.App.4th at p.
1131.) “Many zoning ordinances place limits on the property owner’s right to make
profitable use of some segments of his property.” (Keystone Bituminous Coal Assn. v.
DeBenedictis (1987) 480 U.S. 470, 498.) Here, the proposed ordinance would allow
property owners to rent to boarders under one or two separate rental agreements. The
owners would not be denied all commercial use of their properties. (See Ewing v. City of
Carmel-by-the-Sea, supra, 234 Cal.App.3d at pp. 1592-1593.)°

In short, preserving the residential character of a neighborhood is a legitimate
government purpose that may be reasonably achieved by prohibiting commercial enterprises
such as operating a boarding house business. (See Euclid v. Ambler Co., supra, 272 U.S.
at pp. 394-395; City of Santa Barbara v. Adamson, supra, 27 Cal.3d at p. 133; Miller v.
Board of Public Works, supra, 195 Cal. at p. 493; College Area Renters & Landlord Assn.
v. City of San Diego (1996) 43 Cal.App.4th 677, 687; Ewing v. City of Carmel-by-the-Sea,
supra, 234 Cal.App.3d at pp. 1590-1592; City of Chula Vista v. Pagard, supra, 115
Cal.App.3d at pp. 792, 799-800.)

City of Los Angeles v. Department of Health (1976) 63 Cal.App.3d 473,477-481; 76 Ops.Cal.Atty.Gen. 173,
175 (1993).)

3 Of course, the proposed ordinance would apply only to the city’s low density residential (R-1) zone
and not to multiple dwelling zones or other zoning districts of the city.

3 01-402
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The proposed ordinance would not raise constitutional issues of the right of
privacy or right of association since it would allow any owner of property to rent to any
member of the public and any member of the public to apply for lodging. The proposed
ordinance would be directed at a commercial use of property that is inconsistent with the
residential character of the neighborhood and which is unrelated to the identity of the users.
The courts have approved a distinction drawn that is based upon the commercial use of
property by owners in a restricted residential zone. (See City of Santa Barbarav. Adamson,
supra, 27 Cal.3d at pp. 129-134; Coalition Advocating Legal Housing Options v. City of
Santa Monica (2001) 88 Cal.App.4th 451, 460-464; College Area Renters & Landlord Assn.
v. City of San Diego (1996) 43 Cal.App.4th 677, 686-687; Ewing v. City of Carmel-by-the-
Sea, supra, 234 Cal.App.3d at pp. 1595-1598; City of Chula Vista v. Pagard, supra, 115
Cal.App.3d at pp. 791-793, 798.)

We reject the suggestion that the relatively few number of boarders prohibited
under the proposed ordinance would prevent the ordinance from being upheld by a court.
In City of Santa Barbara v. Adamson, supra, 27 Cal.3d 123, the Supreme Court indicated
that operating boarding house businesses could be prohibited to preserve the residential
character of a neighborhood without specifying that the businesses had to be of a particular
size. (Id. at p. 133.) Of course, the greater the number of boarders who would occupy a
single family dwelling, the more likely the residential character of the neighborhood would
be threatened. (See Ewing v. City of Carmel-by-the-Sea, supra, 234 Cal.App.3datp. 1591.)
Without question, operating a boarding house for 20 or 30 boarders would undermine a
neighborhood’s residential character. Here, the proposed ordinance would prohibit a
boarding house business operated for only three boarders. And, as previously observed, the
proposed ordinance would allow commercial use of a property if only one or two boarders
were renting rooms from the owner. What is the standard of review for evaluating such a
legislative determination as to the allowable size of a boarding house business in a restricted
residential zone?

“““[Als is customary in reviewing economic and social regulation, ... courts
properly defer to legislative judgment as to the necessity and reasonableness of a particular
measure.”’ [Citation.]” (Hall v. Butte Home Health, Inc., supra, 60 Cal.App.4th at p. 322.)
“[Clourts ordinarily do not consider the motives behind legislation, including local
legislation [citations], nor do they second-guess the wisdom of the legislation [citations].”
(Sutter v. City of Lafayette, supra, 57 Cal.App.4th at p. 1128.) “In enacting zoning
ordinances, the municipality performs a legislative function, and every intendment is in favor
of the validity of such ordinances. [Citations.]” (Lockard v. City of Los Angeles (1949) 33
Cal.2d 453, 460.) The ordinance will be upheld so long as the issue is “ ‘at least
debatable.” ” (Minnesotav. Clover Leaf Creamery Co. (1981) 449 U.S. 456, 464; see Sutter
v. City of Lafayette, supra, 57 Cal.App.4th at p. 1133; Ewing v. City of Carmel-by-the-Sea,
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supra, 234 Cal.App.3d at pp. 1587-1588; Cotati Alliance for Better Housing v. City of
Cotati(1983) 148 Cal.App.3d 280,291-292.) In Ewingv. City of Carmel-by-the-Sea, supra,
234 Cal.App.3d 1579, the court summarized the applicable principles with respect to
drawing lines of distinction in adopting zoning regulations:

“. .. Line drawing is the essence of zoning. Sometimes the line is
pencil-point thin—allowing, for example, plots of one-third acre but not
one-fourth; buildings of three floors but not four; beauty shops but not beauty
schools. In Euclid, the Supreme Court recognized that ‘in some fields, the bad
fades into the good by such insensible degrees that the two are not capable of
being readily distinguished and separated in terms of legislation.” (Euclid v.
Ambler Co., supra, 272 U.S. at p. 389.) Nonetheless, the line must be drawn,
and the legislature must do it. Absent an arbitrary or unreasonable
delineation, it is not the prerogative of the courts to second-guess the
legislative decision. [Citations.]” (/d. atp. 1593.)

It is “at least debatable” that prohibiting boarding house businesses operated
for as few as three boarders in a low density residential zone is a reasonable exercise of
legislative power. Given that boarding house businesses may be prohibited in low density
residential zones, we cannot say, in the abstract, that the proposed ordinance would be
“clearly arbitrary and unreasonable, having no substantial relation to the public health,
safety, morals or general welfare.” (Euclid v. Ambler Co., supra, 272 U.S. at p. 395; cf.
Ewingv. City of Carmel-by-the-Sea, supra, 234 Cal.App.3d at pp. 1591-1592.) The line as
to the number of allowable boarders must be drawn somewhere, and here the city council
may prohibit the operation of boarding house businesses with three or more boarders in
order to preserve the residential character of the neighborhood.

We conclude that a city may prohibit, limit or regulate the operation of a
boarding house or rooming house business in a single family home located in a low density
residential (R-1) zone, where boarding house or rooming house is defined as a residence or
dwelling, other than a hotel, wherein three or more rooms, with or without individual or
group cooking facilities, are rented to individuals under separate rental agreements or leases,
either written or oral, whether or not an owner, agent, or rental agent is in residence, in order
to preserve the residential character of the neighborhood.

L T3]
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David De Vries

Development Services Department
3232 Main Street

Lemon Grove, CA 91945-1705
619-825-3812

Dear Mr. De Vries,

I’m writing to you in regards to a very serious, on-going issues going on at residence:
2545 Crestline Dr. Lemon Grove, CA 91945.

Residents from this home have been coming onto my property and have been a nuisance
to myself, my wife, my mother, and my daughter of | year. I would like to share some incidents
that have taken place at my home and our neighborhood from those residents.

In the month of June 2016, a gentleman around his early 60’s started running up and
down the street of Crestline Dr. He started kicking vehicles that were parked on the street, some
even on driveways, to mnclude my vehicle. The reason as to why he decided to do such act, we’re
not sure of .

Second incident, took place within the same month of June, 2016. I"d say it was between
the hours of 9 p.m. and 1 1p.m., when another gentleman came up to my home and started to
bang ferociously on my front door. My wife and I were startled as to whom could possibly be at
our door late night, let alone bang on our door very obnoxiously. He then went on to our
windows, with the same ferocious force as with the door. I immediately had my wife get our
daughter and hide n our bedroom as I feared this man was going to break in through the window
and possibly cause us harm.

Third incident, mmvolved a woman around her mid 60°s. One day prior, the woman had
been sitting at my front door step. She seemed to be minding her own business, therefore we left
her alone. The following afternoon, the same woman was knocking on our door, per my mother
and wife, rather loudly, and my mother who was visiting from Guatemala, opened the door. This
woman knocked my mother to the ground and made her way into our home. My wife called the
police immediately; T had to leave work early to see what was going on. Paramedics had to
examine my mother, being she 1s 71 years of age.

An ongoing 1ssue 1s from a gentleman who purposely takes his canine to my lawn and has
it relieve 1itself. I do understand that animals go on and about and relieve themselves where they
tind fit; however this gentleman takes his canine across the street to my front lawn for 1t may do
1t’s business. The canine’s fecal matter remains 1in my front lawn being that the gentleman 1s in a
wheelchair. [ have stood outside plenty of times to witness this, and he continues to do so.

As a family man, I do not feel my family is safe in my home. T am not present during the
day being that I work and my wife and child are the ones alone. With these incidents, I do teel
their safety is at risk. I'm not sure of the status of the residents, but I have been able to obtain
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information of persons that may give you more information about the home and 1t’s purpose:
Ph: Ford Focus, Gray License Plate No:
Ph: Volvo, Gray License Plate No.
I thank you in advance for taking your time to read my letter for concern.
Kind Regards,

Fernando Mendez
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HEARTLAND FIRE & RESCUE

SERVING THE CITIES OF EL CAJON, LA MESA AND LEMON GROVE

Record of Inspection

August 15, 2016

2545 Crestline Dr.
Lemon Grove, CA. 91945
(858) 635-5549

Notice of Fire & Safety Hazards: You are hereby notified that an inspection of your premises on August 11, 2016
has disclosed the following life and fire safety hazards and/or violations: Compliance is required immediately.

2545 Crestline Dr. — Lemon Grove, CA. 91945

1. The gauge on the Fire Sprinkler System is currently reading zero (0) and the entire system appears to be
turned oft and non-functioning. The Fire Sprinkler System is required for this building and shall be
maintained operational at all times.

A. Provide required service for the system and update Automatic Fire Sprinkler System Riser Annual and
5 year certification tags

B. There are currently no fire sprinklers in many of the tenant rooms and adjoining areas within the
unpermitted construction. Provide appropriate sprinkler coverage and spacing throughout the building
and replace or repair all required signage for fire sprinkler system utilizing a California licensed
California Licensed C16 contractor. Plans and permits shall be submitted to the City of Lemon Grove
Building Dept. prior to restoring the system to service, or any alterations or additions to the existing
system. CFC 901.6, 901.7.6, CFC 105.7, 105.7.1

2. There are currently fire sprinkler heads with non-permitted coverings placed over them. At no time shall
fire sprinkler heads be covered, obstructed, or tampered with in any way. CFC 901.8

3. There appears to be significant non-permitted construction on the premises (bedroom additions and garage
conversion). Contact the City of Lemon Grove Building Department to submit required plans and permits
in order to comply with all applicable codes and standards. Further requirements may follow. CFC 105.7

4. There are multiple electrical panels that appear to have been installed and or altered without permit (front
northwest corner exterior, east hallway interior) that are currently presenting a fire and electrocution
hazard. All electrical panels on the interior and exterior portions of the building shall be serviced and
rendered safe and compliant by a California Licensed Electrical Contractor. Additionally, replace or repair
any and all missing, broken, and/or dislodged electrical outlet and junction boxes as required throughout
the building. Submit appropriate plans and permits for any and all electrical work to be done on the
premises through the City of Lemon Grove Building Department. CFC 605.1, 605.6

El Cajon La Mesa Lemon Grove
100 E. Lexington Avenue 8054 Allison Avenue 7853 Central Avenue
El Cajon, CA 92020 La Mesa, CA 91942 Lemon Grove, CA 91945
(619) 441-1601 (619) 867-1355 (619) 825-3835
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Attachment J

SERVING THE CITIES OF EL. CAJON, LA MESA AND LEMON GROVE

(% HEARTLAND FIRE & RESCUE

h

10.

1.

12.

Smoke detectors on site are non-operational and located in areas that are not compliant. Provide working
California State Fire Marshal approved smoke detectors and install according to State Law and
manufacturer’s specifications. CFC 907.2.11.2

There are currently no fire extinguishers present on site. Provide appropriately rated fire extinguishers at
approved locations in order to satisty requirements based on the buildings occupancy classification. CFC
906

“No Smoking” signs shall be posted where smoking and improper disposal of burning materials is creating
a fire hazard. Tenants are being allowed to smoke in areas where approved disposal receptacles are not
provided and are leaving burning materials in dry weeds, under beds, on furniture, and other areas
containing combustible materials. This is a fire hazard due to the improper disposal of burning materials.
CFC 310.7

There is a medical oxygen tank being stored adjacent to an open flame (gas) water heater. This presents an
immediate fire hazard. Remove oxygen tank to safe location and maintain 3 feet of clearance around water
heater at all times. CFC 305.1

The windows in each bedroom are required to be Emergency Escape and Rescue openings and the
currently installed windows do not meet these requirements. Consult with the City of Lemon Grove
Building Dept. in order to comply with all requirements. CFC 1029, 1029.5.1

The mechanical ventilation for the clothes dryer is not approved. Consult with the City of Lemon Grove
Building Dept. in order to comply with all requirements. CFC 305.1

Pine needles are accumulating in excess on the roof of the structure and are creating a potential fire hazard.
Periodically remove pine needles from roof to ensure that any potential for a fire hazard is abated. CFC
304.1,304.1.1, 304.1.2, CCR Title 19 Div. 1 S8. 3.07 (b).

There are currently 22 tenant rooms on site. This does not comply with the assigned occupancy
classification for the building or the City of Lemon Grove Building Department records. Consult with the
City of Lemon Grove Building Dept. in order to comply with all requirements. A design professional such
as an architect must submit construction documents and a detailed occupancy classification analysis in
order to determine the appropriate occupancy classification. Additional requirements are anticipated once
the occupancy classification has been determined.

. There are no panic hardware devices located on exit doors. These are required based on the occupancy of

this building. Additionally, thumb-turn dead-bolt locks are present on doors leading to the exterior of the
building which are not permitted at any time based on the occupancy classification. Consult with the City
of Lemon Grove Building Dept. in order to comply with all requirements. CFC 10

El Cajon La Mesa Lemon Grove

100 E. Lexington Avenue 8054 Allison Avenue 7853 Central Avenue
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Attachment J

HEARTLAND FIRE & RESCUE

SERVING THE CITIES OF EL CAJON, LA MESA AND LEMON GROVE

Please contact me with any questions or concerns you may have. All violations must be corrected immediately.
A re-inspection will occur on or after September 11, 2016 to verify compliance.

Thank you,

Shaun Richardson

Heartland Fire & Rescue

Fire Inspector I

Office: (619) 825-3846

Cell: (619) 433-5884

Fax: (619) 441-1648
srichardson@heartlandfire net

El Cajon La Mesa Lemon Grove
100 E. Lexington Avenue 8054 Allison Avenue 7853 Central Avenue
El Cajon, CA 92020 La Mesa, CA 91942 Lemon Grove, CA 91945
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2545 Crestline Drive Vicinity Map
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